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Sheet 16 in the plan set also shows side hill fills, with a grading plan and in
more detail than Sheet 14.

BAHA surmises that the city and the Kapors realized that Karp’s
investigation and professional opinions documented a classic ‘dispute
among experts’ and amply supported a fair argument of significant
environmental impacts, well-settled under decades of case law and the
Guidelines. They belatedly constructed an argument that since Sheet 14 is
not in every plan set, the ‘approved project’ does not include the
problematic side-hill fills generally shown on that sheet. Unsurprisingly,
appellants did not treat this untimely argument as relevant or compelling.

In a nutshell, this Court was misled by the Sheet 14 arguments.
Karp did not address an “unapproved project.” He analyzed the impacts of
the actual 10,000 square foot project: a home and 10-car underground
garage on a particular constrained site on Rose Street. In finding Karp’s
reports insufficient to raise a low-threshold fair argument of significant
geotechnical impacts, the Court not only accepted the city’s untimely and
baseless arguments regarding Sheet 14 but ignored other ample expert
evidence easily supporting a fair argument of significant environmental
impact. The Court’s discarding of such a level of substantial evidence is
truly unprecedented in CEQA cases and if not corrected will lead to great
uncertainty in the implementation of California environmental law.

BAHA requests that the Petition for Rehearing be granted, and that
the Court find as a matter of law that the record well meets the fair

argument standard as to geotechnical impacts as well as general plan
inconsistencies and aesthetics. The judgment should be affirmed in full.
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Chapter 23B.56: Conditions Applicable to All Permits

Chapter 23B.56

CONDITIONS APPLICABLE TO ALL PERMITS

Sections:

23B.56.010 Uses Approved Deemed to Exclude Other Uses
23B.56.020 Modlification of Permits

23B.56.030 Plans and Representations Become Conditions
23B.56.040  Subject to All City and Other Regulations

23B.56.050 Required Guarantees

238.56.060 Periodic Review and Reporting

23B.56.070 Limited Duration of Time

23B.56.080 Exercised Permit for Use Survives Vacancy of Property

238.56.090 Resubmittal of Same Use Permit Application
23B.56.100 Exercise and Lapse of Permits

Section 23B.56.010  Uses Approved Deemed to Exclude Other Uses

A. Any approval permits only those uses and activities actually proposed in the application and excludes
other uses and activities.

B. Unless otherwise specified therein, any approval terminates all other uses at the location subject to the
approval. (Ord. 6478-NS § 4 (part), 1999)

Section 23B.56.020 Modification of Permits

A. No change in the use or structure for which a Permit has been Issued is permitted unless the Permit is
modified by the Zoning Officer or Board. Changes which require modification inciude, but are not limited

to, the following:

1.

2.

3.

Expanding the floor or land area devoted to the approved use or uses;
Expanding a customer service area and/or increase in the number of customer seats;

Changing a building's occupant load rating under the City's Building Code so that it is classified in a
different category with a higher occupancy rating;

Increasing the number of employees, beds, rooms or enirances;

Establishing a new product line, service, function or activity so as to substantially change the
character of the use;

Increasing the volume of production, storage or capacity of any business manufacturing process or
activity;

Changing the type of alcohol sales and/or service; and

Any other change that expands, intensifies or otherwise substantially changes the use or building.

Title 23
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that agencies will often have “a comparative interpretive advantage over the
courts.” (Yamaha, supra, 19 Cal.4th at 12, quoting Cal. Law Revision
Com., Tent. Recommendation, Judicial Review of Agency Action (Aug.
1995) p. 11 (Tentative Recommendation).) In considering the deference to
be accorded an agency interpretation, courts are “more likely to defer to an
agency’s interpretation of its own regulation than to its interpretation of a
statute, since the agency is likely to be intimately familiar with regulations
it authored and sensitive to the practical implications of one interpretation
over another.” (Ibid.) Courts will also consider “indications of careful
consideration by senior agency officials.” (/d. at 13.)

The same rule applies to agencies’ interpretations of their own
permits, and for the same reasons. “Deference is particularly appropriate
where, as here, the agency is interpreting its own language, drafted to suit a
particular circamstance, rather than language drafied by the legislature.”
(Bello v. ABA Energy (2004) 121 Cal.App.4th 301, 318 [county
~ interpretation of its own encroachment permit entitled to deference].)

For example, in Stone v. Board of Supervisors (1988) 205
Cal.App.3d 927, the Tuolumne County Board of Supervisors considered
whether a mining company was in compliance with a use permit condition
that required it to have a $25 million liability insurance policy. The
company had only a $12.5 million policy, plus a $3 million pollution
liability policy, and had agreed to fund an environmental monitor to prevent

pollution. Despite the contrary opinion of county counsel, the Board

Relations Bd. (1981) 29 Cal.3d 848, 859; Whitcomb Hotel, Inc., supra, 24
Cal.2d 753, 756-757; Save Our Peninsula Committee v. Monterey County
Bd. of Supervisors (2001) 87 Cal.App.4th 99, 142; City of Walnut Creek v.
County of Contra Costa (1980) 101 Cal.App.3d 1012, 1021.
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determined that the company was in compliance. In doing so, it relied on
the facts that: (1) an environmental monitor could substitute for insurance
coverage by preventing pollution from occurring; (2) the parties were likely
aware when the permit originally issued that environmental liability would
probably be excluded from any insurance policy; (3) the cost of the
additional $12.5 million in coverage was very high; and (4) $12.5 million in
coverage was generally regarded as adequate in the industry. (/d. at 933-
937.) The court upheld this decision, using a “reasonableness™ standard of
review, under which the plaintiff had the burden of proving the
nonexistence of the facts on which the decision was based. (/d. at 933-
934.)

Similarly, in North Gualala Water Company v. State Water
Resources Control Board (2006) 139 Cal.App.4th 1577, the court gave
“considerable deference” and “great weight” to the Board’s interpretation
of the term “bypass” in a permit condition, noting that the condition was
“awkwardly worded” and could no longer be interpreted literally due to
changed circumstances. (/d. at 1607 & 1581, fn. 3.)

So, to answer the question posed by Appellants’ geotechnical
argulpent, no, the project approved by the City does not involve “side-hill
fill”.

3 CEQA'’s Requirement to Prepare an EIR Cannot
Be Triggered by Alleged Impacts of Project
Elements Which Are Neither Proposed Nor
Approved

Under CEQA, a “project” refers “to the activity which is being
approved . ..” (Guidelines § 15378(c).) A “project” means the whole of an
action and, in this case, is “[a]n activity involving the issuance to a person
of a lease, permit, license, certificate, or other entitlement for use by one or
more public agencies.” (Guidelines § 15378(a)(3); § 21065(c).)
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does not require agencies to analyze the significance of impacts of the
existing environment on a proposed project, and furthermore establishes
that evidence of such impacts is not capable of raising even a “reasonable
possibility” that the Project would have a “significant effect on the
environment” that requires application of the unusual circumstances
exception.

Under CEQA, a “significant effect on the environment” is a
substantial, or potentially substantial, adverse change in the environment.
(§ 21068.) Under the Guidelines, this means “an adverse change in any of
the physical conditions within the area affected by the project including
land, air, water, minerals, flora, fauna, ambient noise, and objects of
historic or aesthetic significance.” (Guidelines § 15382.)

Numerous cases have made clear, however, that potentially adverse
effects of the existing environment on a project cannot constitute
significant environmental effects that require CEQA review. In Baird v.
Court of Appeal (1995) 32 Cal.App.4th 1464, 1468, the court held that
evidence of existing soil contamination, at the site of proposed construction
of a drug and alcohol treatment facility, could not support a fair argument
of a potentially significant environmental impact. The court held that such
evidence at most indicated that preexisting site conditions might have an
adverse effect on the proposed facility. (Ibid.) Such effects, the court held,
are “beyond the scope of CEQA, since “[t]he purpose of CEQA is to
protect the environment from proposed projects, not to protect proposed
projects from the environment.” (/bid.)

A similar result was reached in South Orange County Wastewater
Authority v. City of Dana Point (2011) 196 Cal.App.4th 1604 (“SOCWA™).
In that case, the court held that evidence that a proposed residential
development would experience odor impacts from a nearby sewage

treatment plant was incapable of supporting a fair argument of a potentially
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Filed 3/2/15

IN THE SUPREME COURT OF CALIFORNIA

BERKELEY HILLSIDE
PRESERVATION et al.
Plaintiffs and Appellants,
S201116
V.
Ct.App. 1/4 A131254
CITY OF BERKELEY et al.,

Alameda County

Defendants and Respondents; Super. Ct. No. RG10517314

DONN LOGAN et al.,

Real Parties in Interest and
Respondents.
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The California Environmental Quality Act (CEQA) (Pub. Resources Code,
§ 21000 et seq.)’ establishes a comprehensive scheme to provide long-term
protection to the environment. It prescribes review procedures a public agency
must follow before approving or carrying out certain projects. For policy reasons,
the Legislature has expressly exempted several categories of projects from review
under CEQA. (See § 21080, subd. (b)(1) — (15).) By statute, the Legislature has
also directed the Secretary of the Natural Resources Agency (Secretary) to
establish “a list of classes of projects that have been determined not to have a

significant effect on the environment and that shall be exempt from” CEQA.

! All further unlabeled statutory references are to the Public Resources Code.






significant environmental effects.” (/bid.) The Secretary, in complying with the
Legislature’s command to determine the “classes of projects” that “do not have a
significant effect on the environment™ (§ 21084, subd. (a)), necessarily resolved
any number of “fair arguments” as to the possible environmental effects of
projects in those classes. Allowing project opponents to negate those
determinations based on nothing more than “a fair argument that the project will
have significant environmental effects” (conc. opn., post, at p. 12) would be
fundamentally inconsistent with the Legislature’s intent in establishing the
categorical exemptions.

Appellants assert that Wildlife Alive v. Chickering (1976) 18 Cal.3d 190
(Chickering) precludes us from construing the unusual circumstances exception to
require a showing of something more than a potentially significant environmental
effect. There, we held in relevant part that the setting of hunting and fishing
seasons by the Fish and Game Commission (Commission) was not exempt from

CEQA under Guidelines former section 15107. (Chickering, supra, at p. 205.)

(131

That former guideline established a categorical exemption for “ ‘actions taken by
regulatory agencies . . . to assure the maintenance, restoration, or enhancement of
a natural resource where the regulatory process involves procedures for protection
of the environment’ ” (id. at p. 204), and it described as an example “ ‘the wildlife
preservation activities of the State Department of Fish and Game.” ” (/d. at p.
205.) We gave two reasons for finding this exemption inapplicable on its terms.
First, the Commission ““is not” the Department of Fish and Game. (/bid.) Second,
and “[m]ore significantly,” several of the statutes that granted powers and duties to
the Department of Fish and Game “contemplate projects specifically designed for
the preservation of wildlife.” (/bid.) These are the “departmental functions” to

which the former guideline referred in mentioning “[t]he ‘wildlife preservation

activities of the State Department of Fish and Game.” ” (/bid.) “The
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Finally, and again contrary to respondents’ assertion, our approach is fully
consistent with — and is, indeed, affirmatively supported by — the decision in
Valley Advocates v. City of Fresno (2008) 160 Cal.App.4th 1039. At issue there
were the following CEQA provisions: (1) section 21084.1, which provides that
“[a] project that may cause a substantial adverse change in the significance of an
historical resource is a project that may have a significant effect on the
environment”; (2) section 21084, subdivision (€), which provides that “[a] project
that may cause a substantial adverse change in the significance of a historical
resource, as specified in Section 21084.1, shall not be exempted from [CEQA]
pursuant to subdivision (a)”’; and (3) Guidelines section 15300.2, subdivision (f),
which provides that “[a] categorical exemption shall not be used for a project
which may cause a substantial adverse change in the significance of a historical
resource.”. The court held that, in applying these provisions, “the fair argument
standard does not govern” an agency’s determination of whether a building
qualifies as a “historical resource.” (Valley Advocates, supra, at p. 1072.)
However, the court continued, “once the resource has been determined to be an
historical resource, then the fair argument standard applies to the question whether
the proposed project ‘may cause a substantial adverse change in the significance of
an historical resource’ [citation] and thereby have a significant effect on the
environment.” (Ibid.) This discussion supports the conclusion that, if “unusual
circumstances” are established, an agency should apply the fair argument standard
in determining whether there is “a reasonable possibility” that those circumstances
will produce “a significant effect” within the meaning of CEQA. (Guidelines, §

15300.2, subd. (c).)

C. Lower Court Rulings.
In reviewing the City’s determination that the unusual circumstances

exception does not apply, the trial court identified and made “two separate

38
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April 30, 2015

Honorable Chief Justice Tani Gorre Cantil-Sakauye
and Honorable Associate Justices

Supreme Court of California

350 McAllister Street

San Francisco, CA 94102-4797

Re: Joint Letter in Opposition to Amicus Curiae Letters in Support of Petition for
Rehearing in Berkeley Hillside Preservation v. City of Berkeley
Supreme Court Case No. S201116

Dear Chief Justice Cantil-Sakauye and Associate Justices:

Respondents and Real Parties in Intetrest Mitch Kapor and Freada Kapor-Klein (“Kapors™
or “Real Parties”) and Respondents City of Berkeley and City Council of the City of Berkeley
(“City” ot “Respondents™) hereby oppose the five Amicus Curiae Letters in support of
Berkeley Hillside Preservation’s Petition for Rehearing in this matter, filed by Center for
Biological Diversity (“Centet”), architect Milford Wayne Donaldson (“Donaldson™),
Douglas P. Carstens on behalf of the Planning and Conservation League, the Endangered
Habitats League, and Save Our Heritage Organization (collectively “Amici”), the National
Resources Defense Council (“NRDC”), and the Berkeley Architectural Heritage Association
(“BAHA”). None of these five lettets raise any issues that warrant reheating.

Standard for Rehearing

As set forth in Respondents’ and Real Patties’ Answer to the Petition for Rehearing, this
Court grants reheating to revisit a decision that threatens substantial mischief on an
important question of law of general applicability or that wotks an appreciable injustice in
the particular case. (See Ir re Jessup (1889) 81 Cal. 408, 471-72.) The Coutt does not grant
rehearing merely to reconsider claims or arguments raised on review or to consider claims or
arguments raised for the first time thereafter. (See Reynolds v. Bement (2005) 36 Cal.4th 1075,
1092; 250 L.L.C. ». Photopoint Corp. (US.A) (2005) 131 Cal. App.4th 703, 719 n.6.)

The Center Seeks to Reargue the Issues Already Decided By the Court

The Center’s letter to the Court, submitted on March 31, 2015 (“Center Letter’), does
nothing more than ask the Coutt to reexamine the arguments that this Court already decided
in the Opinion. As such, it provides no basis for a rehearing.

A PROFESSIONAL LAW CORPORATION OAKLAND LOSANGELES SACRAMENTO SAN FRANCISCO SANTA ROSA SAN DIEGO
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Responsible Hillside Dey. v. City of Porterville (2007) 157 Cal.App.4th 885, 896-98.) Mr. ‘
Donaldson’s opinions on architectural practice were not before the City of Berkeley at the
time the City approved the Project, nor have they previously been submitted to any court
considering this matter. As such, the Court should disregard the Donaldson Letter in its
entirety.

In any event, nothing in the Donaldson Letter is of such material nature to the case as to
warrant a rehearing.

ici Provi S rt for ri

Amici’s letter, submitted on April 14, 2015 (“Amici Letter”), offets three reasons for
rehearing. None of these reasons should compel the Court to grant the Petition for
Rehearing,

Amicr’s first argument is that they simply prefer the Concurting Opinion’s “one-step” test
regarding the application of the unusual circumstances exception. (Amici Letter, pp. 1-3.)
Amici claim that that the Concurring Opinion should replace the majority’s Opinion here
because the Concurring Opinion “offers two reasons” why categortical exemptions still have
utility even if they could be defeated by the presentation of any substantial evidence of a fair
argument of a significant impact. (Id, p. 2.) This atgument was directly rejected in the
Opinion. Whether the Concurring Opinion’s one-step test is “workable” is no longer an
issue — the Opinion has already intetpreted CEQA and the CEQA Guidelines as requiring
the two-step test for “unusual circumstances.” Amici’s preference for the Concurring
Opinion’s test is not grounds for rehearing,

Second, Amici argue that the one-step test is preferable because, in Amici’s opinion, the
Court’s approved test will result in “comparative arguments” regarding whether a project is
“locally ‘typical” or not. However, the Court already considered and rejected this argument.
The Court reviewed a number of court of appeal decisions indicating that local conditions
are relevant and expressly agreed with those cases, holding that: “In determining whether
the environmental effects of a proposed project are unusual or typical, local agencies have
discretion to consider conditions in the vicinity of the proposed project.” (Berkeley Hillside
Pres., supra, 60 Cal.4th at 1119.) Thus, this argument is also not grounds for a rehearing,

Finally, Amici misread the Opinion’s discussion of Valky Advocates v. City of Fresno (2008) 160
Cal.App.4th 1039. Contrary to Amici’s arguments, the Opinion here does not identify a
different standard of review for historical resources when addressing the question whether a
project requires a negative declaration or an EIR. (See Amici Letter, pp. 4-5.) Rather, the
Opinion simply notes that, under Valky Advocates, the substantial evidence test applies to the
initial question whether a building qualifies as a historical resource and, once it is determined
that the building is a historical resource, the fair argument standard applies to the question of
whether an EIR is required due to the potential for significant impacts of the project to the
historical resource. (Berkeley Hillside Pres., 60 Cal.4th at 1117.) The Court then held that the
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