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Opinion
WHITE, Presiding Justice.

Plaintiff Barbara Howell appeals after the trial court
granted State Farm Fire and Casualty Company's motion
for summary judgment in an action for damages arising
from State Farm's refusal to compensate Ms. Howell for
landslide damage to her real property. We reverse.

This case presents issues for our
consideration. First, we must decide whether an insurer

two primary

providing coverage under an “all risk” property insurance
policy may contractually exclude coverage when an
insured peril is the “efficient proximate cause” of a loss.
We conclude that an insurer may not contractually limit
its liability in this manner. Secondly, we must determine
whether there is a triable issue of fact that the “efficient
proximate cause” of the loss in this case was a covered
peril (namely, fire). Since we conclude there is a triable
issue of fact concerning this issue, we reverse the summary
judgment.

FACTS

Summary judgment is proper only if there is no triable
issue of fact and, as a matter of law, the moving party
is entitled to judgment. (Code Civ.Proc., § 437c.) “In
reviewing a summary judgment, we are limited to the
facts shown in the affidavits and those admitted and
uncontested in the pleadings. We determine only whether
the facts so shown give rise to a triable issue of fact.
[In making this determination] the moving party's papers
are strictly construed, while those of the opposing party
are liberally construed.” (Steele v. Totah (1986) 180
Cal.App.3d 545, 549, 225 Cal.Rptr. 635; see also Molko
v. Holy Spirit Assn. (1988) 46 Cal.3d 1092, 1107, 252

Cal.Rptr. 122, 762 P.2d 46.) Viewed in light of these rules,
the record discloses the following facts:

*1449 Plaintiff and appellant Barbara Howell is the
owner of a 17-acre parcel of land in Lafayette, California,
which is the site of her home, three rental units, and a
commercial dog kennel. At the time of the events pertinent
to this appeal, State Farm insured Ms. Howell's property
through five separate policies: a homeowners policy for
the residence, three identical rental dwelling policies for
the rental units, and a commercial policy for the kennel.

The Howell property is located on a slope which is subject
to landslides. In the summer of 1985, a fire destroyed much
of the vegetation on the slope, and, during the following
winter, unusually heavy rains drenched the property.
Because of the loss of vegetation, the soils on the denuded
slope could not withstand the severe rainfall and a major
landslide occurred. According to appellant's expert, the
landslide probably would not have happened had the
ground cover been intact. Specifically, the expert's report
concluded: “Although water was the slide's actuating
mechanism, resistance to failure was severely impaired
by destruction of the area's natural biotechnical slope
protection. On 6/28/85 the slope that failed was devastated
by a fire. The destruction of the vegetation and rooting
at the surface caused a[n] adverse modification to the
hydrologic regime in the soil.... [f] In my opinion, if
the vegetation had not been destroyed by the fire, the
slope failure ... probably would not have occurred.” This
conclusion was based in part on the fact that no slides had
occurred when the vegetation was in place even though
there had been greater amounts of rainfall in past years.

Shortly after the landslide occurred, Ms. Howell filed a
claim for slide damage under each of her five State Farm
policies. In a series of five letters written in the spring
**710 of 1986, State Farm denied Ms. Howell's claims.
Each letter stated that the loss was not covered because it
was caused by perils (earth movement and water damage)
which had been specifically excluded under the policies.

In particular, the homeowners and rental policies each
provided coverage against “accidental direct physical
loss” to the “dwelling” and “other structures on the
residence premises, separated from the dwelling by clear
space....” The exclusions section of the homeowners policy
provided in pertinent part: “We do not insure under any
coverage for loss (including collapse of an insured building
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or part of a building) which would not have occurred
in the absence of one or more of the following excluded
events. We do not insure for such loss regardless of; a) the
cause of the excluded event; or b) other causes of the loss;
or c) whether other causes acted concurrently or in any
sequence with the excluded event to produce the loss: ....”
The *1450 policy then listed “Earth Movement” and
“Water Damage” as specific perils excluded under this

section. !

The pertinent exclusion provision provided in full:
“2. We do not insure under any coverage for loss
(including collapse of an insured building or part
of a building) which would not have occurred
in the absence of one or more of the following
excluding events. We do not insure for such loss
regardless of: a) the cause of the excluded event;
or b) other causes of the loss; or ¢) whether other
causes acted concurrently or in any sequence with
the excluded event to produce the loss: ... [] b.
Earth Movement, meaning any loss caused by,
resulting from, contributed to or aggravated by
earthquake; landslide; mudflow; sinkhole; erosion;
the sinking, rising, shifting, expanding or contracting
of the earth. Earth movement also means volcanic
eruption, explosion or effusion, except as provided
in Additional Coverages for Volcanic Action. [{] We
do insure for direct loss by fire, explosion other
than explosion of a volcano, theft, or breakage
of glass or safety glazing materials resulting from
earth movement. [{] Water Damage, meaning: [{] (1)
flood, surface water, waves, tidal water, overflow
of a body of water, or spray from any of these,
whether or not driven by wind; [{] (2) water which
backs up through sewers or drains or water which
enters into and overflows from within a sump pump,
sump pump well or other type system designed to
remove subsurface water which is drained from the
foundation area; or [f] (3) natural water below the
surface of the ground. This includes water which
exerts pressure on, or seeps or leaks through a
building, sidewalk, driveway, foundation, swimming
pool or other structure. [{]] However, we do insure for
direct loss by fire, explosion, or theft resulting from
water damage.”

The exclusion provision of the rental dwelling policies is
functionally identical to the homeowners exclusion quoted
above, except for a slightly different definition of “Earth

Movement.” >

The pertinent exclusion in the rental policy provided
in full: “2. We do not insure for loss which would
not have occurred in the absence of one or more of
the following excluded events. We do not insure for
such loss regardless of: a) the cause of the excluded
event; or b) other cases of the loss; or ¢) whether
other causes acted concurrently or in any sequence
with the excluded event to produce the loss.... [{] b.
Earth Movement, whether combined with water or
not including but not limited to earthquake, volcanic
eruption, landslide, subsidence, mudflow, sinkhole,
erosion, or the sinking, rising, shifting expanding or
contracting of earth. [{] However, we do insure for
direct loss by fire, explosion, theft or breakage of
glass or safety glazing materials resulting from earth
movement. []] (c) Water Damage, meaning: []] flood,
surface water, waves, tidal water, overflow of a body
of water or spray from any these, whether or not
driven by wind; [{] (2) water which backs up through
sewers or drains; or [{] (3) natural water below the
surface of the ground, including water which exerts
pressure on, or seeps or leaks through a building,
sidewalk, driveway, foundation, swimming pool or
other structure. [{]] However, we do insure for direct
loss by fire, explosion, or theft resulting from water
damage.”

The commercial policy provided coverage for “building(s)
or structure(s)” against “direct physical loss unless the
loss is excluded....” The exclusions section provided in
pertinent part: “This policy does not insure against loss
caused directly or indirectly by any of the following.
Such loss is excluded regardless of any other cause or
event contributing concurrently or in any sequence to the
loss.... [1] C. Loss caused by, resulting from, contributed
to or aggravated by any of the following: []] 1. earth
movement ... ¥*1451 [] 2. flood, [or] surface water ... [{]

4. water below the surface of the ground....” 3

The pertinent exclusion provision in the commercial
policy provided in full: “1. This policy does not insure
against loss caused directly or indirectly by any of
the following. Such loss is excluded regardless of any
other cause or event contributing concurrently or in
any sequence to the loss.... [{] C. Loss caused by,
resulting from, contributed to or aggravated by any
of the following: [{] 1. earth movement, including but
not limited to earthquake, landslide, mudflow, earth
sinking, earth rising or shifting; [] 2. flood, surface
water, waves, tidal water or tidal wave, overflow
of streams or other bodies of water, or spray from
any of the foregoing, all whether driven by wind or
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not; [1] 3. water which backs up through sewers or
drains; or [{] 4. water below the surface of the ground
including that which exerts pressure on or flows, seeps
or leaks through sidewalks, driveways, foundations,
walls, basement or other floors, or through doors,
windows or any other openings in such sidewalks,
driveways, foundations, walls or floors; [{]] unless fire
or explosion as insured against ensues, and then this
Company shall be liable for only loss caused by the
ensuing fire or explosion but these exclusions shall not
apply to loss arising from theft.”

**711 After State Farm denied her claims, Ms. Howell
filed the instant action for damages. She alleged causes
of action for breach of contract, breach of the implied
covenant of good faith and fair dealing, intentional and
negligent misrepresentation, violation of Insurance Code
sections 790.2 and 790.3, and breach of fiduciary duty.

State Farm's answer generally denied the complaint's
allegations and advanced several affirmative defenses,
including the policies' exclusion for earth movement and
water damage. As an additional affirmative defense, State
Farm contended that it was “informed and believes ... that
there has been no physical loss to any property covered
under the policy.”

Subsequently, State Farm filed a motion for summary
judgment, contending that Ms. Howell's policies did not
cover her losses because (1) the policies excluded losses
resulting from earth movement and water damage; and
(2) the policies provided coverage only for physical loss to
buildings and structures and the only damage had been to
Ms. Howell's land.

In opposition, Ms. Howell argued that the 1985 fire was
the efficient proximate cause of her loss since it had
permitted the landslide to occur. Consequently, under
Insurance Code section 530 and California case law, the
earth movement and water damage exclusions did not bar
recovery under the policies. In response to State Farm's
claim that there was no damage to insured property,
Ms. Howell contended that there was damage to insured
structures and, additionally, State Farm had waived the
right to assert the absence of such damage when it failed
to raise it in the letters denying coverage.

The superior court granted State Farm's motion,
reasoning that Ms. Howell's losses were not covered
because of the policies' earth movement *1452 exclusion.

The court expressly declined to decide whether there had
been any damage to insured property.

This timely appeal followed.

DISCUSSION

A. California Law Requires a Property Insurer to
Provide Coverage When an Insured Peril is the Efficient
Proximate Cause of a Loss.

[1] State Farm contends that the exclusions contained in
its policies preclude recovery by the plaintiff because the
loss would not have occurred “but for” an excluded peril
(earth movement). Stated simply, the important question
presented by this case is whether a property insurer may
contractually exclude coverage when a covered peril is the
efficient proximate cause of the loss, but an excluded peril
has contributed or was necessary to the loss. We conclude
that a property insurer may not limit its liability in this
manner, since the statutory and judicial law of this state
make the insurer liable whenever a covered peril is the
“efficient proximate cause” of the loss, regardless of other

contributing causes. 4 Consequently, the policy exclusions
**712 at issue in this case are not enforceable to the
extent they conflict with California law.

4 We note that there is a difference between the policies

at issue in this case. While the homeowners and
commercial policies exclude coverage whenever earth
movement merely contributes to or aggravates the
loss (see fns. 1, 3, ante ), the rental policy seems to
exclude coverage only when earth movement is a “but
for” cause of the loss (see fn. 2, ante ).
This distinction is irrelevant for our purposes since
we conclude that an insurer must provide coverage
whenever a covered peril is the “efficient proximate
cause” of the loss. Once this fact is established, it
is irrelevant whether the excluded peril is a “but
for” cause of the loss, or merely a contributing or
aggravating factor.

Our analysis of this issue begins with Insurance Code
sections 530 and 532. These apparently contradictory
sections state: “An insurer is liable for a loss of which a
peril insured against was the proximate cause, although
a peril not contemplated by the contract may have been
a remote cause of the loss; but he is not liable for a
loss of which the peril insured against was only a remote
cause.” (Ins.Code, § 530.)
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“If a peril is specially excepted in a contract of insurance
and there is a loss which would not have occurred but
for such peril, such loss is thereby excepted even though
the immediate cause of the loss was a peril which was not
excepted.” (Ins.Code, § 532.)

The apparent conflict between these two sections was
resolved by the Supreme Court in *1453 Sabella v.
Wisler (1963) 59 Cal.2d 21, 27 Cal.Rptr. 689, 377 P.2d
889. There the insureds' home was damaged when water
escaping from a negligently installed sewer pipe caused the
home's foundation to settle. The insureds' policy covered
damage caused by negligence but excluded loss caused
by settlement. (/d., at pp. 23-27, 27 Cal.Rptr. 689, 377
P.2d 889.) The Supreme Court held that the insurer was
liable for the loss under the following general rule: “
‘IIn determining whether a loss is within an exception
in a policy, where there is a concurrence of different
causes, the efficient cause—the one that sets others in
motion—is the cause to which the loss is to be attributed,
though the other causes may follow it, and operate more
immediately in producing the disaster.” ” (Id., at pp. 31-32,
27 Cal.Rptr. 689, 377 P.2d 889, quoting from Couch on
Insurance (1930) § 1466; see also Garvey v. State Farm Fire
& Casualty Co. (1989) 48 Cal.3d 395, 402, 257 Cal.Rptr.
292,770 P.2d 704.)

In Sabella, the insurer advanced an argument which is
conceptually identical to that advanced by State Farm in
this case. There, the insurer contended it was not liable
because settlement was a necessary link in the chain of
causation leading to the loss. However, instead of relying
on the language of the policy exclusion to support its
argument—as State Farm does in the present case—the
insurer in Sabella relied on the “but for” language of
Insurance Code section 532. In rejecting the insurer's
contention the Supreme Court stated: “It is ... apparent
that if section 532 were construed in the manner contended
for by defendant insurer, where an excepted peril operated
to any extent in the chain of causation so that the resulting
harm would not have occurred ‘but for’ the excepted
peril's operation, the insurer would be exempt even though
an insured peril was the proximate cause of the loss. Such
a result would be directly contrary to the provision in section
530, in accordance with the general rule, for liability of the
insurer where the peril insured against proximately resulted
intheloss....” (Id., 59 Cal.2d at p. 33, 27 Cal.Rptr. 689, 377
P.2d 889, emphasis added.) Consequently, the Supreme

Court harmonized sections 530 and 532 by construing
the “but for” clause of section 532 to mean a “proximate
cause” of the loss, and the “immediate cause” to mean the
cause most immediate in time to the damage. (/d., at pp.
33-34, 27 Cal.Rptr. 689, 377 P.2d 889; see also Garvey,
supra, 48 Cal.3d at p. 402, 257 Cal.Rptr. 292, 770 P.2d
704.)

Similarly, in the present case, if we were to give full effect
to the exclusion clauses contained in State Farm's policies
“the insurer would be exempt even though an insured
peril was the proximate cause of the loss. Such a result
would be directly contrary to the provision in section
530, in accordance with the general rule, for liability of
the insurer where the peril insured against proximately
resulted in the loss....” (Sabella, supra, 59 Cal.2d at p. 33,
27 Cal.Rptr. 689, 377 P.2d 889.) In short, the exclusion
clauses are contrary to section 530, which provides that
an insurer **713 “is liable for a loss” proximately caused
by a covered peril. Consequently, the exclusion clauses
*1454 are not enforceable to the extent they purport to
limit the insurer's liability beyond what is permitted by
California law.

Subsequent cases applying Sabella show that our
interpretation of that case is correct. In Sauer v. General
Ins. Co. (1964) 225 Cal.App.2d 275, 37 Cal.Rptr. 303,
leaking water pipes caused the earth under the plaintiffs'
house to sink and its foundation to settle. The plaintiffs'
insurance policy covered loss caused by plumbing leakage

(133

but excluded loss “ ‘caused by, resulting from, contributed

to, or aggravated by’ ” earth movement or water, and
also excluded loss by settling. (Id., at pp. 276-277, 37
Cal.Rptr. 303.) The trial court found that earth movement
had “contributed to” and “aggravated” the damage, and
concluded the insurer was not liable. The Court of Appeal
reversed. Relying on Sabella, the court held that the policy
covered the loss because the “efficient proximate cause”
of the damage was the covered plumbing leak. (/d., at pp.
278-280, 37 Cal.Rptr. 303.) The court reached this result
despite the language in the policy excluding liability where
earth movement had been a factor in the loss.

Similarly, in Gillis v. Sun Ins. Office, Ltd. (1965) 238
Cal.App.2d 408, 47 Cal.Rptr. 868, a windstorm lifted a
gangway into the air and dashed it violently into a docking
facility, causing the dock to sink into the water, where it
broke up under the pounding of the waves. (Id., at pp.
410-411,416-417,47 Cal.Rptr. 868.) The insurance policy
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covered losses caused by the wind but excluded damage “
‘caused by, resulting from, contributed to or aggravated
by’ ” water. (Id., at pp. 415-416, 47 Cal.Rptr. 868.) In
what we believe is an overly technical opinion, the court
concluded the exclusionary language in the policy could
not protect the insurance company, at least where the
action of the peril insured against preceded and operated
through an excluded peril to cause the damage. (/d., at pp.
419-421, 423-424, 47 Cal.Rptr. 868.)

The insurer in Gillis argued that the damage to the
dock was “contributed to or aggravated by” water and
hence was not covered. The company further contended
that the “contributed to or aggravated by” exclusionary
language precluded application of Sabella 's proximate
cause doctrine and barred recovery if an excluded peril
played any part, no matter how small, in producing the
loss. (Id., at p. 419, 47 Cal.Rptr. 868.)

The appellate court rejected this argument. Although the
court recognized that, as a factual matter, the water had
“contributed to or aggravated” the damage to the dock,
it nevertheless concluded Sabella imposed liability since
the fall of the gangway “was the start of a chain of
events which permitted the waves to cause damage to
the float.” (Id., at p. 419, 47 Cal.Rptr. 868.) According
to the court, it was proper to apply the Sabella—Sauer
proximate cause analysis because the wind “creat[ed] a
condition that permitted *1455 natural forces, which
alone may have caused no damage, to effect the damage
for which recovery is sought.” (Id., at p. 421, 47 Cal.Rptr.
868.) Consequently, the court applied the Sabella—Sauer
analysis despite the language of the policy which, on its
face, appeared to preclude that analysis.

More recently, the Sabella analysis was applied in Premier
Ins. Co. v. Welch (1983) 140 Cal.App.3d 720, 189
Cal.Rptr. 657. In that case, the plaintiffs' hillside home slid
off its foundation during a heavy rainy season because the
subdrain, negligently damaged when the house was built,
could not accommodate the run-off, which saturated the
fill under the house and caused the slide. The parties
stipulated that the slide would not have occurred if the
drain had not been damaged. (Id., at pp. 722-723, 189
Cal.Rptr. 657.)

The plaintiffs' insurance policy covered negligence but
excluded loss “caused by, resulting from, contributed to
or aggravated by” surface or subsurface water or “water

which backs up through sewers or drains....” (Id., at p.
723, 189 Cal.Rptr. 657.) The trial court concluded that
the heavy rainfall was the efficient proximate **714
cause of the landslide, and that the loss was excluded.
(Ibid.) The Court of Appeal reversed and held the insurer
liable. Relying on Sabella, the court applied “the settled
principle that where, as here, the loss occurs through a
concurrence of covered and uncovered risks, the insurer's
liability under the policy depends on whether the efficient
cause of the loss (that is the cause that sets the others in
motion) is a covered peril. If it is, the insurer will be held
liable even though other exempted causes also contribute
to theloss.” (Id., at pp. 724-725, 189 Cal.Rptr. 657.) Thus,
in Premier, as in Sauer and Gillis, the court held that
the causation analysis was controlled by section 530 and
Sabella, not the specific exclusionary language contained
in the policy.

Finally, the Supreme Court recently reaffirmed the Sabella
proximate cause analysis in Garvey v. State Farm Fire &
Casualty Co., supra, 48 Cal.3d 395, 257 Cal.Rptr. 292, 770
P.2d 704. In Garvey, the plaintiffs' home was damaged
when an addition, built in the early 1960's, began to pull
away from the main structure. (/d., at p. 400,257 Cal.Rptr.
292,770 P.2d 704.) The conflicting evidence suggested that
the damage was caused by negligent construction, earth
movement, or a concurrence of both. (Id., at p. 412, 257
Cal.Rptr. 292, 770 P.2d 704.) The plaintiffs' homeowners
policy provided coverage for negligence but excluded
losses “caused by, resulting from, contributing to or
aggravated by any earth movement....” (Id., at p. 399, 257
Cal.Rptr. 292, 770 P.2d 704.) The Supreme Court reversed
adirected verdict in favor of the plaintiffs, because the trial
court had applied the “concurrent causation” approach
articulated in State Farm Mut. Auto. Ins. Co. v. Partridge
(1973) 10 Cal.3d 94, 109 Cal.Rptr. 811, 514 P.2d 123.
(Id., 48 Cal.3d at pp. 398-399, 401, 412, 257 Cal.Rptr.
292, 770 P.2d 704.) The Supreme Court held that the
Partridge concurrent causation analysis should not be
applied to so-called “first party” property insurance cases.
Instead the Supreme Court *1456 strongly reaffirmed
the application of the Sabella analysis to cases where an
insured is seeking coverage against loss or damage which
he himself has sustained. (/d., at p. 399, fn. 2, 404, 257
Cal.Rptr. 292, 770 P.2d 704.) The court stated: “Sabella
.. set forth a workable rule of coverage that provides
a fair result within the reasonable expectations of both
the insured and the insurer whenever there exists a causal
or dependent relationship between covered and excluded
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Howell v. State Farm Fire & Casualty Co., 218 Cal.App.3d 1446 (1990)

267 Cal.Rptr. 708

perils.” (Id., at p. 404, 257 Cal.Rptr. 292, 770 P.2d 704,
emphasis supplied.) Consequently, the Supreme Court
remanded the case to the trial court so that the jury could
determine coverage under a Sabella efficient proximate
cause analysis. (/d., at pp. 412-413, 257 Cal.Rptr. 292, 770
P.2d 704.) Once again, as in Sauer, Gillis and Premier, the
Supreme Court did not look to the specific exclusionary
language of the policy, but instead held that the case was
governed by the general principles articulated in Sabella.

In our view, Insurance Code section 530, as interpreted
by Sabella and its progeny, requires a property insurer
to provide coverage whenever an insured peril is the

“efficient proximate cause” of the loss. > (See **715
Villella v. PEMCO (1986) 106 Wash.2d 806, 816-819,
725 P.2d 957, 962-964, where the Washington Supreme
Court interpreted and applied Sabella and its progeny.)
Consequently, the exclusionary provisions contained in
the contracts at issue are not enforceable to the extent
they purport to limit the insurers' liability beyond what is

permitted by section 530 and its interpreting cases. 6

Although our concurring colleague reaches an
essentially identical conclusion, she does so by
following an unnecessarily tortuous route. (See conc.
opn. of Barry-Deal, J., p. 729 [“I would ... hold
that where an insurer chooses to insure against the
direct and proximate results of a certain peril, it may
not rely on the concurrence of an excluded cause
to deny coverage.”].) Justice Barry—Deal chooses to
cast the issue as one of contractual interpretation,
rather than as one involving the application of
a well established mandatory causation analysis.
Although Justice Barry—Deal's analysis might have
been necessary before Sabella, we believe that Sabella
itself and the cases applying the Sabella rule make
it clear that section 530 is more than a mere aid to
contractual interpretation. As interpreted by Sabella,
section 530, affirmatively states that an insurer is
liable on an “all risk™ insurance policy when a covered
peril is the “efficient proximate cause” of the loss. (See
discussion, pp. 721-724, ante.)
Although we do not think Justice Barry—Deal's
approach is necessary in this case, we cannot
strongly object to her reasoning since she concludes
that even clear and unambiguous language is
insufficient to alter the deeply entrenched efficient
proximate cause analysis. (Conc. opn. of Barry—
Deal, J., pp. 718-719, 722.) Consequently, the
effect under either analysis is the same: “all risk”
insurers must provide coverage when a covered

peril is the efficient proximate cause of a loss,
regardless of the exclusionary language used.
Nevertheless, we think Justice Barry—Deal is
inviting mischief when she states that she does “not
agree that ... section 530 ... compels that result in
every case regardless of policy language....” (Conc.
opn. of Barry—Deal, J., at p. 718.) In our view,
this would be an open invitation to insurance
companies to continue tinkering with their policy
language in the hope that they will stumble across
the magic formula which will absolve them of
liability. The approach we take in the majority
opinion forecloses this possibility and consequently
increases certainty and predictability for both the
insured and the insurer.

Indeed, if we were to give full effect to the State
Farm policy language excluding coverage whenever
an excluded peril is a contributing or aggravating
factor in the loss, we would be giving insurance
companies carte blanche to deny coverage in nearly all
cases. A similar point was made by the Supreme Court
in Garvey. There, the court noted that the insured
cannot be permitted to claim coverage merely because
an included peril is a contributing cause of a loss.
The court reasoned that since “[ijn most instances,
the insured can point to some arguably covered
contributing factor” such a rule would transform an

(13N (L)

“ ‘all-risk” ” policy into an “ ‘all-loss' ” policy, and
would make the insurer liable in almost every case.
(Garvey, supra, 48 Cal.3d at p. 408, 257 Cal.Rptr. 292,
770 P.2d 704.)
The present case presents the inverse situation.
Here, the State Farm policies would deny coverage
whenever an excluded peril is a contributing factor
to the loss. Since, in most instances, an insurer
can point to some arguably excluded contributing
factor, this rule would effectively transform an “all-
risk” policy into a “no-risk™ policy. (See also conc.

opn. of Barry-Deal, J., at p. 728.)

*1457 State Farm relies on a lower federal court case to
support its contention that it may contractually exclude
coverage whenever an uninsured peril is a “but for” cause
of a loss. In that case—State Farm Fire and Cas. Co.
v. Martin (C.D.Cal.1987) 668 F.Supp. 1379—a federal
district court judge concluded that Sabella and section 530
do not prevent an insurer from contractually excluding
coverage where an insured peril is merely a concurrent

cause of the loss.

Martin was affirmed by the Ninth Circuit in State
Farm Fire and Cas. Co. v. Martin (9th Cir.1989)
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872 F.2d 319. However, since the circuit court
essentially summarized and adopted the district
court's reasoning on this point, we focus our analysis
on the lower court's decision.

In Martin, the insureds argued that their home was
damaged by earth movement (an excluded peril) and
sulfate attack of the foundation (an insured peril).
(668 F.Supp. at pp. 1380, 1383.) The homeowners
policy excluded coverage “for any loss that would not
have occurred in the absence of ... earth movement ...
‘regardless of ... any other causes, or whether other
causes acted concurrently or in any sequence with the
excluded event to produce the loss.” ” (Id., at p. 1382.) The
federal district court concluded that this provision was
sufficient to exclude coverage even if the covered peril had
contributed to the loss. Rejecting the insureds' argument
that Sabella and section 530 preempted the exclusionary
language in the contract, the court stated: “The court in
Sabella was addressing the construction and applicability
of section 532 of the statute. Here, the insurance policy
itself expressly and explicitly includes in its language a
provision which states that for certain causes, the ‘but for’
argument raised by the insurer in Sabella will apply to limit
coverage. While the court in Sabella would not extend
the statute so as to imply such restrictions on coverage of
concurrent causes, there is nothing in the law denying the
insurer the right to include such language as a term of the
contract itself.” (/bid., second emphasis added.)

We note first that the Martin decision appears to
apply only to “concurrent causes,” and not to “efficient
proximate causes” as defined in Sabella. That is, Martin
holds that an insurer may contractually limit liability
where *1458 a covered peril is merely a “concurrent
cause” of the loss; Martin does not address whether the
**716 insurer may exclude coverage when an insured
peril is the “efficient proximate cause” of the loss, as that
term is defined in Sabella. (See State Farm Fire and Cas.
Co. v. Martin, supra, 872 F.2d at p. 321.)

Moreover, to the extent Martin purports to permit an
insurer to deny coverage where an insured peril is the
“efficient proximate cause” of the loss, it contradicts
Sabella since “[sJuch a result would be directly contrary
to the provision in section 530, in accordance with
the general rule, for liability of the insurer where the
peril insured against proximately resulted in the loss....”
(Sabella, supra, 59 Cal.2d at p. 33, 27 Cal.Rptr. 689, 377
P.2d 889.) In addition, Martin completely ignores Sauer,

Gillis, and Premier, where the courts applied the Sabella
efficient proximate cause analysis despite the presence of
specific exclusionary language not present in the Sabella
contract.

In short, Martin does not specifically hold that an
insurer may contractually exclude coverage even though
an insured peril is the efficient proximate cause of the loss.
Furthermore, to the extent Martin can be read to permit
an insurer to limit liability in this manner it is contrary
to California law and we decline to follow it. (People v.
Bradley (1969) 1 Cal.3d 80, 86, 81 Cal.Rptr. 457, 460 P.2d
129.)

Finally, we note that the result we reach should hardly
come as a surprise to State Farm. In a 1985 article,
one of State Farm's assistant counsel acknowledged in
a law journal article that “[a]n open question remains
whether sections 530 and 532 can be successfully altered
by contract language.... [T]he possibility cannot be
ignored that the courts will declare sections 530 and
532 so entrenched in the law of property insurance
that they now represent the public policy of the state
and cannot be contractually circumscribed.” (Bragg,
Concurrent Causation and the Art of Policy Drafting: New
Perils for Property Insurers (1984) The Forum 385, 397-
398.)

We need not, as the author suggests, find that section 530
is “so entrenched” that it represents the public policy of
this state. The simple truth—which State Farm insists on
ignoring—is that this provision is a part of the statutory
law of this state and is applicable to all insurers who issue
“all risk” policies. For this simple reason, the exclusions
contained in the policies at issue are not enforceable to
the extent they violate section 530. Because we reach this
conclusion, we need not address appellant's alternative
argument that the exclusionary language in the policies is
so unclear that it is unenforceable.

*1459 B. There is a Triable Issue of Fact that the Fire
Was the Efficient Proximate Cause of the Loss.

State Farm next contends that even if we apply the Sabella
efficient proximate cause analysis, the uncovered peril
(earth movement) was the “efficient proximate cause” as a
matter of law, and hence summary judgment was properly

granted. We disagree. 8
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In her opening brief, Ms. Howell also argued there
was a triable issue of fact concerning whether the
fire was a concurrent proximate cause of the loss
under State Farm Mut. Auto. Ins. Co. v. Partridge,
supra, 10 Cal.3d 94, 109 Cal.Rptr. 811, 514 P.2d 123.
Garvey v. State Farm Fire & Casualty Co., supra,
now holds that the Partridge “concurrent” proximate
cause analysis applies only to third party liability
claims. (48 Cal.3d at pp. 404-411, 257 Cal.Rptr.
292, 770 P.2d 704.) Consequently, Ms. Howell has
abandoned her argument based on Partridge.

121 Sabella defined “efficient proximate cause” as

5 9

‘the one that sets others in motion and as “the
predominating or moving efficient cause.” (Sabella, supra,
59 Cal.2d at pp. 31-32, 27 Cal.Rptr. 689, 377 P.2d 889;
Garvey, supra, 48 Cal.3d at p. 403, 257 Cal.Rptr. 292, 770
P.2d 704.) Although this definition lacks precision, what
is clear after Garvey is that the issue of efficient proximate
causation is a question of fact for the jury. (Garvey, supra,
48 Cal.3d at pp. 412-413, fn. 11, 257 Cal.Rptr. 292, 770

P.2d 704.)

Here, appellant's geotechnical expert stated in his
report that “[a]lthough water was the slide's actuating
mechanism, resistance **717 to failure was severely
impaired by destruction of the area's natural biotechnical
slope protection. On 6/28/85 the slope that failed was
devastated by a fire. The destruction of the vegetation and
rooting at the surface caused a[n] adverse modification to
the hydrologic regime in the soil. [] In my opinion, if the
vegetationhad not been destroyed by fire, the slope failure
between the houses on Via Media probably would not have
occurred. Many other failures of ancient landslide deposits
took place in years immediately preceding the fire, for
instance during March 1983 following two consecutive
years of abnormally heavy rainfall. The slope that burned
in 1985 did not fail in prior years of greater rainfall.”
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raise a triable issue of fact that the fire was the efficient

proximate cause of the landslide. ? Based on this *1460
evidence, a reasonable juror could find that the burning of
the slope was the “predominating cause” or the one that
set the others in motion.

State Farm contends that the expert's report and
attached affidavit were inadmissible below and
cannot be considered by this court because (1) they
did not establish that the expert was qualified to

In our view, this expert opinion is sufficient to

render an opinion on the issue of causation and (2) the
expert failed to establish that his opinion was based
on personal knowledge or on information of the type
commonly relied upon by experts in his profession.
Although State Farm made these same objections
below, it never obtained a ruling on them from the
trial court. In these circumstances, State Farm is
deemed to have waived those objections.
The summary judgment statute provides: “In
determining whether the papers show that there
is no triable issue as to any material fact the
court shall consider all of the evidence set forth in
the papers, except that to which objections have
been made and sustained by the court....” (Code
of Civ.Proc., § 437c, subd. (c).) This provision,
a 1980 amendment effective in 1981, eliminated
a previous requirement that a court ruling on a
summary judgment consider admissible evidence
only. (Selected 1980 California Legislation (1980—
1981) 12 Pacific L.J. 291-292.) This change brought
evidence rules in summary judgment cases into
conformity with principles of trial evidence, which
require a party who opposes admission to raise an
objection and to make an effort to have the court
rule on it. If a party fails to seek a ruling, he is
deemed to have waived the objection. (3 Witkin,
Cal.Evidence (1986) Introduction of Evidence at
Trial, § 2030, pp. 1992-1993.)

Conceptually, the facts here are similar to those in Gillis
v. Sun Ins. Office, Ltd., supra, 238 Cal.App.2d 408, 47
Cal.Rptr. 868, which was cited with approval in Garvey.
(48 Cal.3d at p. 404, 257 Cal.Rptr. 292, 770 P.2d 704.) As
we discussed in our analysis above, in Gillis a windstorm
lifted a gangway into the air and dashed it violently
into a docking facility, causing the dock to sink into
the water, where it broke up under the pounding of
the waves. (238 Cal.App.2d at pp. 410-411, 416-417,
47 Cal.Rptr. 868.) The insurance policy covered losses
caused by the wind but excluded damage caused by water.
(Id., at pp. 415-416, 47 Cal.Rptr. 868.) The appellate
court nevertheless concluded Sabella imposed liability
since the fall of the gangway “was the start of a chain of
events which permitted the waves to cause damage to the
float....” (Id., at p. 419,47 Cal.Rptr. 868.) According to the
court, it was proper to apply the Sabella—Sauer proximate
cause analysis because the wind “creat[ed] a condition that
permitted natural forces, which alone may have caused
no damage, to effect the damage for which recovery is
sought.” (Id., at p. 421, 47 Cal.Rptr. 868.) Similarly, it
can be argued here that the fire “creat[ed] a condition that
permitted natural forces, which alone may have caused
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no damage, to effect the damage for which recovery is
sought.” (Ibid.)

Since there was a triable issue of fact concerning
the “efficient proximate cause” of the slide, summary
judgment was improper.

C. There is a Triable Issue of Fact That the Landslide
Damaged Insured Structures.

State Farm finally contends that the summary judgment
may be affirmed on the alternative ground that Ms.
Howell failed to produce evidence that the landslide had
damaged insured buildings or other structures. **718 10
We disagree.

10

The trial court explicitly declined to rule on this
factual issue.

The policies issued by State Farm insured against “direct
physical loss” to the “dwellings”, “buildings”, and “other
structures” on the premises.

[S] *1461 State Farm's own investigator testified in a
deposition that he had examined the property in February
1986, and determined that a recent landslide had caused
“minor damage” to a kennel building. In addition, the
investigator took and authenticated pictures showing that
the landslide had flowed over or through a retaining
wall, and had blocked or damaged private roads on the
property. Significantly, the investigator was unaware of
the existence or location of any boundaries between the
various portions of Ms. Howell's property covered by the
five different policies.

Thus, at a minimum, there is a triable issue of fact that the
landslide caused physical damage to the kennel building,
the retaining wall, and the private roads on the property.

State Farm has not disputed Ms. Howell's contention that
the retaining wall and private road are “other structures”
within the meaning of the policies. Instead, they contend
that Ms. Howell is seeking compensation only for the
loss in value of her land resulting from her inability
to subdivide the property. This is untrue. Ms. Howell's
opposition to the motion for summary judgment makes
it very clear that she is seeking recovery for damage to
insured buildings and structures. State Farm's argument
to the contrary is based on a distortion of Ms. Howell's
testimony and ignorance of the rules governing summary

judgment, which require us to view the affidavits and other
evidence in the light most favorable to the non-moving
party. (Steele v. Totah, supra, 180 Cal.App.3d at p. 549,
225 Cal.Rptr. 635; see also Molko v. Holy Spirit Assn.,
supra, 46 Cal.3d at p. 1107, 252 Cal.Rptr. 122, 762 P.2d
46.)

In sum, we conclude there is a triable issue of fact that the
landslide caused direct physical damage to buildings and
“other structures” on the insured premises. Consequently,
summary judgment may not be supported on this ground.
Because we reach this conclusion, we need not address Ms.
Howell's alternative arguments that there is a triable issue
of fact that the landslide threatens the stability of insured
buildings and structures, and that State Farm waived any
defense based on absence of damage.

DISPOSITION

The judgment is reversed and the case is remanded to
the trial court for proceedings consistent with the views
expressed in this opinion. Costs on appeal are awarded to
appellant. (Cal.Rules of Court, rule 26(a).)

MERRILL, J., concurs.

BARRY-DEAL, Associate Justice.

I concur with the majority's conclusion that the trial
court erred in granting summary judgment in favor of
respondent. *1462 I agree that triable issues of fact exist
whether the efficient proximate cause of appellant's loss
was a covered peril and whether any insured property was
damaged. I also agree that, in this case, the insurer may not
escape liability based on a policy exclusion which purports
to be effective when an excluded event contributes in
any way to a loss, even though the efficient proximate
cause of the loss is covered. However, because I do not
agree that Insurance Code section 530 (hereafter section
530) compels that result in every case regardless of policy
language, I concur separately.

This case squarely presents an issue which was left
open in the leading case in this area, Garvey v. State
Farm Fire & Casualty Co. (1989) 48 Cal.3d 395, 257
Cal.Rptr. 292, 770 P.2d 704: whether an insurer may, by
employing specific and unambiguous language, vary the
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ordinary rules of causation that apply to property casualty
insurance policies. In Garvey, our Supreme Court held
the courts should apply a rule of “efficient proximate
cause.” **719 (Id., at p. 412, 257 Cal.Rptr. 292, 770
P.2d 704.) Under that rule, if a particular covered peril
is the efficient proximate cause of a loss, then the loss
should be covered; if the efficient proximate cause is
excluded, then there should be no coverage. (Id., at pp.
408, 412, 257 Cal.Rptr. 292, 770 P.2d 704.) However,
Garvey was expressly limited to pre—1983 policy language,
and did not decide what effect, if any, insurer attempts
to modify that language might have. (/d., at p. 407,
fn. 6, 257 Cal.Rptr. 292, 770 P.2d 704.) Here, we are
asked to decide whether the rule of efficient proximate
cause reaffirmed in Garvey survives an insurer's attempt
to substitute a different rule of causation clearly and
unambiguously. The majority hold that section 530, as
interpreted in Sabella v. Wisler (1963) 59 Cal.2d 21, 27
Cal.Rptr. 689,377 P.2d 889 and subsequent cases, declares
a rule which may not be varied by contract because it
expresses the public policy of the state. (Civ.Code, § 3268
[parties to contract may not waive provisions of code in

contravention of public policy].)1 I do not agree that
section 530 is a legislative expression of mandatory public
policy, either as enacted or as interpreted. However, I
find that, under well-established rules, an insurer may
not simultaneously insure against loss proximately caused
by a covered peril, and exclude that same coverage if a
different peril contributes to the loss in any way, however
remote. I therefore concur in the judgment.

The majority apparently deny that their reading of
section 530 is a finding of public policy. (Howell
v. State Farm Fire & Casualty Co., ante, at p. 716
(majority opn. of White, P.J.).) However, by finding
that section 530 is mandatory and will be read into
every policy of insurance (id., at pp. 714-715), the
majority necessarily make that finding. (Cf. Tomerlin
v. Canadian Indemnity Co. (1964) 61 Cal.2d 638, 648—
649, 39 Cal.Rptr. 731, 394 P.2d 571 [noting public
policy expressed in Ins.Code, § 533 and Civ.Code, §
1668].) If the section does not express public policy,
then it cannot be mandatory. (See Civ.Code, § 3268.)

Facts

As the summary of facts in the majority opinion is
complete, it is sufficient for my purpose to say that
after a fire defoliated the insured %1463 property,

heavy rains caused landslides which resulted in damage
to insured property. The policies in question insured
against “accidental direct physical loss,” excepting those
specifically excluded. Among the losses specifically
excluded was any loss “which would not have occurred

in the absence of ... [] ... landslide....” > The trial court
gave summary judgment based on its conclusion that the

loss was not covered. > Appellant argues that because
an issue of fact exists whether the efficient proximate
cause of the loss was fire, a nonexcluded peril, summary
judgment was improper. Respondent argues that in light
of the clear language excluding losses that would not
have occurred absent landslide or other specified events,
the ordinary rule of proximate cause has no application,
and coverage is excluded whether or not the fire was the
efficient proximate cause of the loss.

2 Although this case involves claims under five separate
policies, the language I have extracted is typical of all
of them.

3

In parts B and C of the majority opinion, the majority
conclude that triable issues of fact exist whether (1)
the fire was the efficient proximate cause of the loss,
and (2) whether there was any damage to insured
property. I agree with the majority analysis on these
points, and therefore discuss only the issue decided
in part A of the majority opinion, whether we should
give effect to the landslide exclusion.

Discussion

I. Introduction

In the following discussion, I first explain why I cannot
agree that section 530 is a legislative mandate which a
fortiori nullifies any attempt to draft a contrary rule. In a
separate section, I discuss why I conclude that judicially
declared policy requires a reversal in this case.

II. Section 530 Is Not Mandatory

Section 530 provides that “[a]n insurer is liable for a
loss of which a peril insured against was the proximate
cause, although a peril not contemplated by the contract
may have been a remote cause of the loss; but [it] is
not liable for a loss of which the **720 peril insured
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against was only a remote cause.” Present section 530 was
enacted with the rest of the Insurance Code in 1935. (See
Stats.1935, ch. 145, § 530, p. 510.) As passed, its history
is unremarkable. It was a reenactment of former Civil
Code section 2626. (Stats.1935, ch. 145, § 2, p. 496 [secs.
of Ins.Code substantially the same as former provisions,
intended as “restatements and continuations thereof, and
not as new enactments”]; Stats.1935, Appen., p. 2731; and
see Civ.Code (1872 ed.) former § 2626, p. 430.)

*1464 Former Civil Code section 2626 was in turn
enacted in 1872 as a part of the general codification
of California law and remained unchanged between its
first enactment and its transposition into the Insurance
Code in 1935. (Civ.Code, § 23; see Civ.Code (1872) ed.)
supra, former § 2626, p. 430; cf. present Ins.Code, §
530.) Between 1872 and 1935, there is no trace of any
legislative consideration of its intent or effect. The entire
legislative history of section 530 exists in the notes and
commentary that appear in connection with the enactment
of the 1872 California Civil Code, and its counterpart
and predecessor, the Civil Code of the State of New
York. Those commentaries reveal that section 530 is the
statutory expression of the common law rule of causation
in insurance law, that where perils combine to cause a
loss, coverage is determined by looking to which of the
perils was the proximate cause of the loss, and not to perils

which were remote causes. (See Haymond & Burch's
Ann.Civ.Code (1872 ed.) foll. former § 2626, pp. 160-161
[Code Comrs.' ed., noting that former Civ.Code, § 2626
was intended to codify the general and contemporary rule
of causation in insurance cases].)

This principle is of ancient origin. The maxim is
expressed in many of the early insurance textbooks
in the Latin motto, “causa proxima non remota
spectatur.” (See, e.g., 1 Parsons on Marine Insurance
(1868) Excepted Risks and Losses, pp. 621-623.) It
apparently first surfaced in the collection of legal
maxims published in 1630 by Sir Francis Bacon. (See
Hogan & Schwartz, On Bacon's “Rules and Maximes”
of the Common Law (1983) 76 Law Library J. 48, 76;
Black's Law Dict. (5th ed. 1979) p. 706, col. 1.) Its
history before that is apparently unknown. (Hogan &
Schwartz, supra, at p. 52, fn. 25 and accompanying
text.)

The derivation of former Civil Code section 2626 confirms
the opinion of the code commissioners. The statute was
taken directly from the Civil Code of the State of New

York, and restated section 1431 of that code. > (See, e.g.,
Revised Laws of the State of Cal., Civ.Code (1871 ed.)
p- 457 [noting origin of then-proposed Cal.Civ.Code, §
2626 as N.Y.Civ.Code, § 1431]; Civ.Code of the State of
N.Y. (1865 ed. [“Field Draft”] ) supra, fn. 3 foll. § 1431,
pp. 421-422; and see Haymond & Burch's Ann.Civ.Code
(1872 ed.) supra, note foll. former § 2626, pp. 160-161.)
The notes of the drafters of the New York Civil Code and
the California code commissioners reiterate that the New
York statute was a legislative expression of the general
rule of causation in insurance, that where two or more
perils concur to cause a loss, coverage either stands or falls
depending on which of the perils was the primary cause of
the loss.

New York Civil Code section 1431, as submitted to
the New York Legislature, read: “An insurer is liable
for a loss of which a peril insured against was the
proximate cause; although a peril not contemplated
by the contract may have been a remote cause of the
loss; but [it] is not liable for a loss of which the peril
insured against was only a remote cause.” (Civ.Code
of the State of N.Y. (1865 ed. [“Field Draft”] ) § 1431,
p. 421, fns. omitted.) As can be seen, this statute is
identical to former California Civil Code section 2626
and present Insurance Code section 530.

Since present section 530 is the direct descendant of the
1865 New York Civil Code section 1431, the most that
can be said of the intentions of the *1465 Legislature
that adopted that section is that its motive was that
common to the 19th-century codification movement as
a whole: to restate the principles of common law in a
consistent, accessible form, or, in the words of the New
York code commissioners, to “[arrange] these rules in a
manner which will be approved by the scientific student,
while it will help the lawyer and the citizen to an easier if
not a better knowledge of the law.” (Code Comrs." Final
Rep., Civ.Code **721 of the State of N.Y. (1865 ed.
[“Field Draft”]) supra, p. vii.)

The question remains, however, whether the common law
rule of causation in insurance coverage disputes, restated
in the early codes and in present section 530, was or is
an embodiment of public policy which overrides specific
contract language. A review of contemporary and early
cases reveals that at least as it existed at the time the
statutes were drafted, it was not. In Mathews v. Howard
Ins. Co. (1854) 11 N.Y. 9, one of the principal cases
relied on by the drafters of the New York Civil Code,
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a concurring opinion noted the rule that although “the
maxim causa proxima non remota spectatur is the general
rule for determining the liability of the underwriter, the
parties may, nevertheless, by express stipulation, agree
upon another rule of responsibility. [Citation.]” (/d., at
p. 25, fn. 3 (conc. opn. of Parker, J.), citing Savage v.
The Corn Exchange Fire and Inland Navigation Insurance
Co. (1858) 4 Bosw. 1, 19; and see 1 Parsons on Marine
Insurance, Excepted Risks and Losses, supra, at pp. 622—
623 [noting in discussion of proximate cause that policy
exclusions may always be made “at the pleasure of the
parties” and must be construed so as to carry into effect
the intention of the parties]; St. John v. American Mutual
Ins. Co. (1854) 11 N.Y. 516, 519-520 [cited by drafters
of predecessors to present Ins.Code, § 532, and holding
that an excluded remote cause defeated coverage where
loss would not have occurred but for a remote peril]; and
see Williamsburgh City Fire Ins. Co. v. Willard (1908) 164
Fed. 404, 408—409 [finding waiver provisions of Civ.Code,
§ 3268 applicable to causation rule of former Civ.Code, §
2628, now Ins.Code, § 532].) At least as originally drafted,
section 530 was an expression of a rule of general law, not
a mandatory provision to be read into private contract.

Further, no case interpreting section 530 has ever held
it to be more than it was originally intended to be.
Although the majority rely on Sabella v. Wisler, supra,
59 Cal.2d 21, 27 Cal.Rptr. 689, 377 P.2d 889, neither
that case nor any other finds a mandatory provision in
section 530. Sabella itself, though silent on the point,
depends for its holding on a series of cases which rely
on interpretive principles rather than legislative direction.
(See Sabella, supra, at pp. 32-33, 27 Cal.Rptr. 689, 377
P.2d 889, discussing Brooks v. Metropolitan Life Ins. Co.
(1945) 27 Cal.2d 305, 309-310, 163 P.2d 689 [better rule
of interpretation is that coverage intended where insured
peril is proximate cause of loss]; Hanna v. Interstate
B.M. *1466 Acc. Assn. (1919) 41 Cal.App. 308, 310-
311, 182 P. 771 [distinguishing cases involving different
policy language and applying general rule of causation];
Edgerton & Sons, Inc. v. Minneapolis Fire & Marine Ins.
Co. (1955) 142 Conn. 669, 673-674, 116 A.2d 514, 516-517
[interpreting exclusion in favor of insured and applying
general rule]; Princess Garment Co. v. Fireman's Fund Ins.
Co. (6th Cir.1940) 115 F.2d 380, 382-383 [noting rules
of interpretation of insurance contracts and stating that
“on such contracts [of insurance] it is assumed that it
was the intention of the insurer to indemnify the insured
against losses where the cause insured against was the

proximate or immediate means or agency causing the
loss”].) These cases demonstrate that the rule in Sabella is
based on the related ideas that, first, a reasonable insured
expects that a loss will be covered if it is proximately
caused by a covered peril, even though other remote and
excluded causes may concur in producing the loss, and
second, to construe the policy to defeat that expectation
would be contrary to the purpose of the insurance itself,
i.e., provision against economic loss from certain classes
of perils. Although I endorse that holding and believe
it should be followed here, I do not agree that it is
a declaration of a mandatory public policy. Any such
declaration must be left to the Legislature. (Cf. Ins.Code,
§§ 2071 [mandatory fire insurance form of policy], 11580.1
et seq. [requiring certain provisions to be included in
automobile insurance policies].)

Because I do not find that section 530 expresses any
mandatory public policy, I do not agree with the reasoning
adopted by part A of the majority opinion. However,
**%722 for the reasons set out in the following section, I
concur in the judgment.

II1. Policy Interpretation

In the present case, respondent insured appellant's
property against all direct accidental losses save those
specifically excluded. Under the rule of Sabella v. Wisler,
supra, 59 Cal.2d 21, 27 Cal.Rptr. 689, 377 P.2d 889, as
restated and reaffirmed in Garvey v. State Farm Fire &
Casualty Co., supra, 48 Cal.3d at pages 402-403, 257
Cal.Rptr. 292, 770 P.2d 704, it would appear that if an
accidental loss to the insured property occurred, and if the
efficient proximate cause of that loss was not excluded,
there would be coverage. (Cf. Brodkin v. State Farm Fire
& Casualty Co. (1989) 217 Cal.App.3d 210, 217-218,
265 Cal.Rptr. 710 [where all asserted efficient proximate
causes of loss were excluded, summary judgment for
insurer proper].) Here, appellant argues that a triable issue
exists whether the efficient proximate cause of the loss
was the fire which defoliated her *1467 property or the

ensuing landslide. ® Fire is not among the perils excluded
from coverage by the policies in question. However,
respondent asserts that because the claimed property
damage would not have occurred absent the landslide,
the loss is excluded even if we assume that the efficient
proximate cause of the loss was covered. After careful
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Howell v. State Farm Fire & Casualty Co., 218 Cal.App.3d 1446 (1990)

267 Cal.Rptr. 708

review, I have concluded that respondent's position is
unsupportable under long-established principles.

For purposes of this appeal, I assume that there was
some damage to insured property, though I note
that to the extent that the claimed damage was a
diminution in the value of the land itself, the policies
do not appear to provide coverage.

It is true, as respondent strongly urges, that subject to
legislative regulation, an insurer has the right to select the
risks which it will insure and to exclude those that it will
not. (See, e.g., Continental Cas. Co. v. Phoenix Constr. Co.
(1956) 46 Cal.2d 423, 432, 296 P.2d 801.) If the meaning
of the exclusion is unambiguous and does not mislead,
“the plain language of the limitation must be respected.
[Citations.]” (Ibid.) This rule is followed in a variety of
circumstances. (See, e.g., National Ins. Underwriters v.
Carter (1976) 17 Cal.3d 380, 384-386, 131 Cal.Rptr. 42,
551 P.2d 362 [where aircraft insurance policy provided
in exclusions and on declarations page that policy was
effective only if persons specified by declarations were
piloting aircraft, no coverage where airplane crashed while
piloted by permissive user not so named]; Argonaut Ins.
Co. v. Transport Indem. Co (1972) 6 Cal.3d 496, 508,
99 Cal.Rptr. 617, 492 P.2d 673 [secondary insurer not
liable where policy endorsement provided that policy was
not applicable if loss was covered by any other policy,
primary or secondary]; State Farm Mut. Auto. Ins. Co. v.
MacKenzie (1978) 85 Cal.App.3d 727, 732, 149 Cal.Rptr.
747 [no coverage for permissive use of nonowned auto
where neither insurance policy nor statute provided for
or required such coverage, noting right of insurer to limit
coverage where not “ ‘... prohibited by public policy or
statute. [Citation.]’ [Citations.].”)

Here, the exclusion relied on by the insurer is clear; it will
not pay a loss which would not have occurred but for
a landslide. Thus, at first glance it seems that we should
affirm the judgment of the trial court, since it is obvious
that the loss in this case would not have occurred but for a
landslide. However, as I discuss below, policy exclusions
which are asserted to make otherwise applicable coverage
turn on the presence or absence of remote causes have
been treated differently than other kinds of exclusions.

In a line of cases beginning at least as long ago as the
first judicial interpretation of what is now section 530,
California courts have consistently found that where a
loss is the efficient proximate result of a covered peril,

an insurer may not defeat coverage by discovering a
remote and excluded cause somewhere in the chain of
causation, even where the policy contains *1468 clear
language that would support the insurer's interpretation.
That finding is based on two related principles applicable
to all insurance contracts: first, that “the policy or its
endorsements cannot be so interpreted as to become
meaningless, or to **723 withhold coverage which the
[layperson] would normally expect fromit ...,” and second,
that “ “... [t]he courts will not sanction a construction of
the insurer's language that will defeat the very purpose or
object of the insurance. [Citations.] ....” ” (City of Santa
Monicav. Royal Indem. Co. (1958) 157 Cal.App.2d 50, 54,
320 P.2d 136.)

I begin with the first California case which construed
the predecessor of present section 530, former Civil Code
section 2626, Pacific etc. Co. v. Williamsburg (1910) 158
Cal. 367, 111 P. 4. In Pacific, the insured property was
destroyed by fire as a consequence of the 1906 San
Francisco earthquake. (Id., at p. 369, 111 P. 4.) It was
undisputed that the fire started in another building as a
direct consequence of the earthquake, and then spread
from structure to structure, finally destroying the insured
property. (Ibid.) The insurer denied coverage based on
an exclusion which recited that it would not be liable
for “ © “... loss caused directly or indirectly by invasion,
insurrection, riot, civil war or commotion, or military
or usurped power, or by order of any civil authority;
or for loss or damage occasioned by or through any ...
earthquake ...; or by theft; or by neglect of the insured....”
>” (Ibid.) The insurer argued that under former Civil Code
section 2628 (now Ins.Code, § 532), it had no liability
on the policy, because the fire would not have occurred
but for the earthquake. (Pacific, supra, at pp. 372-373,

111 P. 4.) The court disagreed, and stated that former
Civil Code sections 2626 and 2628 (now Ins.Code, §§
530, 532) must be read together, and that “ ‘... [n]o
rule of construction would justify us in holding that the
section [now Civ.Code, § 532] broadens the scope of the
original exception [i.e., policy exclusion]. The exception
was made in the contract of insurance, and must be held
to control, as it was the deliberate words of the parties
used by them in making the contract....” ” (Pacific, supra,
at p. 373, 111 P. 4.) The court went on to reject the
insurer's argument that the existence of an excluded peril
in the chain of causation defeated coverage. The court
concluded that the insurer's theory would lead to a holding
that if “ “... a very slight shock of earthquake had upset
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a lamp and thus set fire to a building, and this building
should communicate the fire to an adjoining building, and
thence from building to building until the whole city had
burned, not a dollar of insurance could be recovered if
the policies each contained the clause under discussion.
We do not think that either the plaintiff [insured] or the
defendant [insurer] ever contemplated making any such
contract. It would certainly require the most clear and
unambiguous language to justify *1469 any court in
placing a construction upon a policy of insurance that
would have such result....” ” (Id., at p. 372, 111 P. 4.)

In Pacific, our Supreme Court adopted the opinion of
the Court of Appeal. The language of the opinion is
almost entirely that of the lower appellate court.

Two principles are at work in Pacific. First, the court
emphasizes that its decision is based on the language of
the insurance contract, not on any statutory or judicial
policy. Second, and more important here, the court
employs the general rule that the intentions of the parties
govern interpretation of the contract to void arguably
clear exclusionary language. Even though the fire in
question was indirectly caused by earthquake, the court
chose to ignore the language of the contract in favor of
the presumed intention of the parties. This method of
avoiding the effect of apparently clear language has been
duplicated in virtually every California case to consider
the question.

In the leading case, Brooks v. Metropolitan Life Ins. Co.,
supra, 27 Cal.2d 305, 163 P.2d 689, the spouse of the
insured husband filed suit on an accidental death policy
after he died in a fire. (Id, at p. 306, 163 P.2d 689.) The
evidence showed that the insured was suffering from an
incurable cancer and had been confined to his room. (/d.,
at pp. 307-308, 163 P.2d 689.) He was discovered dead
after a fire in the room, and there was expert testimony
that he had died of his burns. (/d., at p. 309, 163 P.2d
689.) The policy insured against death or injury “ *.
caused directly and independently **724 of all other
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causes by violent and accidental means,” ” and excluded
any loss which was “ ‘... caused wholly or partly, directly
or indirectly, by disease or mental infirmity or medical
or surgical treatment therefor.” ” (Id., at p. 306, 163 P.2d
689.) The defending insurer argued among other things
that because the deceased insured would not have died
in the fire had he not been an invalid, the loss was
partly caused by sickness and was not payable. (Id., at p.

309, 163 P.2d 689.) Rejecting case law to the contrary,

the court held that even where policy language in an
accidental death policy precluded coverage if the death

L] [T

was caused “ ‘partly’ ” or “ ‘indirectly, by disease or
mental infirmity,” ” a “preexisting disease or infirmity will
not relieve the insurer from liability if the accident is the
proximate cause of death; and that recovery may be had
even though a diseased or infirm condition appears to
actually contribute to cause the death if the accident sets
in progress the chain of events leading directly to death,
or if it is the prime or moving cause. [Citations.]” (/d., at
pp. 306, 309-310, 163 P.2d 689.)

Brooks's rationale is probably best summed up in Kelly
v. Prudential Ins. Co. (1939) 334 Pa. 143, 6 A.2d 55, one
of the two cases on which Brooks relies. In Kelly, an
accidental death case, the insurer argued it was improper
to instruct the jury that a preexisting illness which
contributed to death would not bar liability so long as an
accident was the proximate cause of death. (Kelly, supra,
at pp. 149-150, 6 A.2d at p. 58.) Explaining its decision
to the contrary, the court stated that “ “ “... it is the duty
of courts to *1470 give such construction to a policy, if
the language used fairly admits, as will make it of some
substantial value and carry out the intention expressed
therein that liability is incurred where death occurs from
accidental injury....” ”” (Id., at p. 151,6 A.2d at p. 58.) The
policy language in Brooks, specifying that coverage would
be defeated if the death was caused “ ‘wholly or partly’
by disease, could hardly be clearer, and it is similarly clear
that the Brooks court refused to exclude coverage even
while admitting that the death had been “ ‘partly’ ” caused
by the insured's preexisting disease. It is significant in this
context to note that the authorities which were specifically
rejected in Brooks supported a contrary view; that where
the policy excluded death caused partly by disease, there
would be no coverage unless the accident which killed the
insured would have been fatal to a healthy person, or put
another way, if the death would not have occurred but
for the preexisting disease, there would be no coverage.
(Brooks v. Metropolitan Life Ins. Co., supra, 27 Cal.2d at p.
309, 163 P.2d 689.) In addition, Brooks relies on discussion
of the point in 6 Couch, Cyclopedia of Insurance Law
(1930) section 1249, page 4569, in which the author notes
that “there is considerable authority to the effect that
pre-existing disease does not render the exemption clause
applicable, even though it concurred with or assisted the
injury in causing death. For instance, the existence of a
pre-existing disease, or predisposition to disease, does not
preclude recovery where the accident is the proximate or
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efficient cause of death ...” (fn. omitted), even though the
condition or disease may have contributed to the death.

Brooks rejects clear policy language in favor of the general
rule that losses proximately caused by covered perils are
covered. It stands for the proposition that California
courts will resolve in favor of the insured the inherent
conflict between insuring language which purports to
cover certain perils and excluding language which would
defeat that coverage even though a covered peril directly,
efficiently, and proximately caused the loss.

Other cases have reached the same result by identical
means. (See, e.g., City of Santa Monica v. Royal Indem.
Co., supra, 157 Cal.App.2d at p. 54, 320 P.2d 136
[application of exclusion would have been contrary to
purpose of insurance]; Hanna v. Interstate B.M. Acc.
Assn., supra, 41 Cal.App. at pp. 310-311, 182 P. 771
[accidental death policy]; Berry v. United Com. Travelers
(1915) 172 Towa 429, 432-433, 154 N.W. 598 [finding
exclusion ambiguous; cited in Hanna |; **725 Travelers'
Ins. Co. v. Murray (1891) 16 Colo. 296, 305-306, 26
P. 774 [finding exclusion ambiguous; cited in Hanna,
and noting that insurance contracts must be construed
to “give the insured the benefit of his [or her] contract
and consideration for the premium paid ...”]; Atlanta
Accident Asso. v. Alexander (1898) 104 Ga. 709, 712—
713, 30 S.E. 939 [finding exclusion ambiguous; cited in
Hanna; and noting that contrary construction *1471 of
the policy “would make the policy very misleading to
the insured ...”]; and see Annot., Insurance—Coverage—
Disease After Accident (1937) 108 A.L.R. 6-37 [collecting
cases].)

Brooks is especially significant because it became the
principal authority for the holding in Sabella v. Wisler,
supra, 59 Cal.2d 21, 27 Cal.Rptr. 689, 377 P.2d 889,
which our Supreme Court has recently stated to be a
model of correct reasoning in this area. (See Garvey v.
State Farm Fire & Casualty Co., supra, 48 Cal.3d at p.
404, 257 Cal.Rptr. 292, 770 P.2d 704.) In Sabella, the
insured's house was severely damaged when, as a result
of the builder's failure to compact the ground properly,
a sewer line broke, saturated the ground, and caused
the house to settle. (Sabella, supra, 59 Cal.2d at p. 26,
27 Cal.Rptr. 689, 377 P.2d 889.) In the insured's suit
against the insurer, the insurer argued that it was not
liable on the policy because the policy excluded any loss
“ ‘.. by ... settling, cracking, shrinkage, or expansion

of pavements, foundations, walls, floors, or ceilings...." ”
(Ibid., emphasis omitted.) The insurer also claimed that
Insurance Code section 532 (hereafter section 532) freed
it from liability, because the damage to the house would
not have occurred but for the settlement. (/d., at p. 33,
27 Cal.Rptr. 689, 377 P.2d 889.) The court found that the
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policy clearly excluded losses caused by “ “settling,” ” and
that the exclusion could not have been misunderstood by
the insureds. (/d., at pp. 30-31, 27 Cal.Rptr. 689, 377 P.2d
889.) However, it concluded that because the proximate
or “moving efficient” cause was the breaking of the sewer
pipe as the result of negligence, coverage therefore existed
as a matter of law. (Id., at pp. 31-32, 27 Cal.Rptr. 689,
377 P.2d 889.) The court relied on the familiar principle
that “ ©... where there is a concurrence of different causes,
the efficient cause—the one that sets others in motion—is
the cause to which the loss is to be attributed, though the
other causes may follow it, and operate more immediately
in producing the disaster.” ” (Ibid., quoting 6 Couch,
Cyclopedia of Insurance Law, supra, at § 1466, pp. 5303—

5304.)

In its explanation of the operation of this principle, the
Sabella court relied primarily on Brooks, and quoted
directly from that portion of Brooks in which the court
held that an exclusion based on the concurrence of a
remote cause would not prevent coverage where the loss
was proximately caused by a covered event. (Sabella,
supra, at p. 32, 27 Cal.Rptr. 689, 377 P.2d 889, quoting
Brooks v. Metropolitan Life Ins. Co., supra, 27 Cal.2d at
pp. 309-310, 163 P.2d 689.) Although the court did not
say in so many words that it would refuse to interpret
policy language that would have defeated coverage based
on remote causes, its reliance on Brooks, in which that
principle was the basis for the holding, is an indication
of the court's direction. Further, the other authority cited
by the court supports the conclusion that the court was
adopting a rule of construction which was inconsistent
with any policy interpretation which would vary the
general rule of causation. (See Hanna v. Interstate B.M.
Acc. Assn., supra, 41 Cal.App. at pp. 310-311, 182 P.
771 [holding that where accident was the proximate cause
of death, coverage existed, and *1472 citing cases that
support the general proposition that policies will not be
construed so as to defeat the purpose of the insured
in obtaining the insurance]; Edgerton & Sons, Inc. v.
Minneapolis Fire & Marine Ins. Co., supra, 142 Conn. at
pp. 673-674, 116 A.2d at pp. 516-517 [finding coverage

over dissent where exclusion clear and unambiguous].) 8
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Howell v. State Farm Fire & Casualty Co., 218 Cal.App.3d 1446 (1990)

267 Cal.Rptr. 708

Sabella also reinterpreted section 532, with the effect
of nullifying that section's literal command that no
coverage would exist where a loss would not have
occurred but for the concurrence of an excluded
peril. (Sabella v. Wisler, supra, 59 Cal.2d at pp. 33—
34, 27 Cal.Rptr. 689, 377 P.2d 889.) The discussion
considers whether section 532, a fortiori, barred
coverage, and concludes that it does not. Though
the court's interpretation of section 532 does not
bear directly on this case, it is significant that the
Supreme Court found that section 532 should apply
only where the efficient proximate cause of a loss
is excluded. This holding is in sharp contrast to
that in earlier cases, which acknowledged the effect
of the predecessor of section 532, but avoided its
application by ruling that specific policy exclusions
controlled their analysis. (See Pacific etc. Co. v.
Williamsburg, supra, 158 Cal. at pp. 372-373, 111 P.
4 [policy exception controlled over statutory rule];
Williamsburgh City Fire Ins. Co. v. Willard, supra, 164
Fed. at pp. 408-409 [provisions of former Civ.Code,
§ 2628, now Ins.Code, § 532, waived by specific policy
provisions).) Sabella abandoned this analysis in favor
of an interpretation which effectively transformed
section 532 into a restatement of section 530. (Sabella,
supra, 59 Cal.2d at p. 33, 27 Cal.Rptr. 689, 377
P.2d 889 [rejecting insurer's argument that “where an
excepted peril operate[s] to any extent in the chain
of causation so that the resulting harm would not
have occurred ‘but for’ the excepted peril's operation,
the insurer [is] exempt even though an insured peril
was the proximate cause of the loss™].) This specific
rejection of the rule of causation expressed in section
532 reinforces the conclusion that the holding of
Sabella, like that in Brooks, is inimical to any rule
of causation other than that of “efficient cause.”
(Sabella, supra, at p. 32, 27 Cal.Rptr. 689, 377 P.2d
889.)

**726
apply the principle expressed in Brooks and Sabella to

After Sabella, California courts continued to

cases raising the causation question. ? (See, e.g., Premier
Ins. Co. v. Welch (1983) 140 Cal.App.3d 720, 725, 189
Cal.Rptr. 657; Gillis v. Sun Ins. Office, Ltd. (1965) 238
Cal.App.2d 408, 415420, 47 Cal.Rptr. 868; Sauer v.
General Ins. Co. (1964) 225 Cal.App.2d 275, 278-279, 37
Cal.Rptr. 303.)

I note that, like the majority, at least one jurisdiction
has interpreted Sabella as an expression of a general
policy that all references to causation in insurance

policies will be interpreted as meaning efficient and
proximate causes. (See Safeco Ins. Co. of Amer. v.
Hirschmann (1989) 112 Wash.2d 621, 624-631, 773
P.2d 413, 414-417 [refusing to apply different rule
of causation expressed in specific policy language];
Villella v. PEMCO (1986) 106 Wash.2d 806, 814—
819, 725 P.2d 957, 961-964 [citing Sabella |; Graham
v. PEMCO (1983) 98 Wash.2d 533, 537-539, 656
P.2d 1077, 1080-1081.) In the Washington court's
view, exclusionary language would only be effective
if the excluded peril was the efficient proximate cause
of loss; if such a peril was covered, there would be
coverage. (Hirschmann, supra, 112 Wash.2d at p. 627,
773 P.2d at pp. 415-416.)

Unlike other modern cases, in which the question was
apparently not raised, the problem under consideration
here was directly confronted in Gillis v. Sun Ins. Office,
Ltd., supra, 238 Cal.App.2d 408, 47 Cal.Rptr. 868, cited
with approval in Garvey v. State Farm Fire & Casualty Co.,
supra, 48 Cal.3d at page 404, 257 Cal.Rptr. 292, 770 P.2d

704. 1% In Gillis, the insured operated a floating pontoon
dock at Sausalito, *1473 California. (Gillis, supra, 238
Cal.App.2d at p. 410, 47 Cal.Rptr. 868.) The dock was
connected to another dock by a movable gangway. (Ibid.)
The insurance policy provided coverage against “ ‘...
direct loss by windstorm [naming other perils], except as
hereinafter provided ...” ” (id, at p. 415, 47 Cal.Rptr.
868), but excluded **727 any “ ‘... loss caused by,
resulting from, contributed to or aggravated by any of the
following—(a) Flood, surface water, waves, tidal water or
tidal wave, overflow of streams or other bodies of water,
or spray from any of the foregoing, all whether driven
by wind or not....” ” (Id., at p. 416, 47 Cal.Rptr. 868.)
During a large storm, high winds caused the gangway
to rise and fall violently on the floating dock, causing
the dock to break up and sink. (/d., at pp. 410-411, 47
Cal.Rptr. 868.) It was conceded that wave action had
contributed in some way to the destruction of the dock.
(Id., at p. 416, 47 Cal.Rptr. 868.) The insurer argued that
because wave action had contributed to the loss in some
proportion, the loss was excluded. (/d., at pp. 418-419, 47
Cal.Rptr. 868.) In addition, the insurer specifically argued
that the exclusionary language “void[ed] the application
of the usual rule of proximate cause, and clearly and
unequivocally express[ed] the intent that regardless of the
initiating or proximate cause of the damage, no recovery
can be had if an excluded cause has any part, no matter
how small, in causing the damage.” (Id., at p. 419, 47
Cal.Rptr. 868.) The court rejected that position. It noted
that although the wind did not by itself destroy the float, it
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Howell v. State Farm Fire & Casualty Co., 218 Cal.App.3d 1446 (1990)

267 Cal.Rptr. 708

“create[d] a condition that permitted natural forces, which
alone may have caused no damage, to effect the damage
for which recovery is sought ...,” and held that the case
was within the efficient proximate cause rule of Sabella.
(Gillis, supra, at p. 421, 47 Cal.Rptr. 868.) The court, after
some discussion of hypothetical situations, then addressed
the insurer's principal argument. It is useful to quote the
passage in full.

10 Sauer v. General Ins. Co., supra, 225 Cal.App.2d 275,
37 Cal.Rptr. 303, relied on by the majority and cited
with approval in Garvey v. State Farm Fire & Casualty
Co., supra, 48 Cal.3d at page 404, 257 Cal.Rptr. 292,
770 P.2d 704, is at best weak authority for any side
of the present controversy. In Sauer, a leaking pipe
saturated the ground under the insured's house, which
caused the house to settle, in turn resulting in damage
to the structure. (Sauer, supra, 225 Cal.App.2d at p.
276, 37 Cal.Rptr. 303.) The policy insured against
“olL caused by: ... Accidental
discharge, leakage or overflow of water or steam

. all direct loss ...

from within a plumbing, heating or air conditioning

5 9

system ...” ” (ibid.), but excluded from coverage any
loss “ ‘... caused by, resulting from, contributed to,
or aggravated by ...
the surface of the ground, or settlement (id., at p. 277,
37 Cal.Rptr. 303). Predictably, the insurer claimed

that the exclusions relieved it of liability for the loss.

5 9

earth movement, water below

(Ibid.) The court, quoting extensively from Sabella,
found that there was coverage because the “efficient
proximate cause” of the loss was the leaking of the
water pipe, a covered peril. (Sauer, supra, at p. 278,
37 Cal.Rptr. 303.) The court did not discuss the
effect of the exclusionary language, other than to
note its similarity to that of the policy considered in
Sabella. (Sauer, supra, at pp. 277-278, 37 Cal.Rptr.
303.) The lack of any discussion makes interpretation
of its holding difficult, because it is not clear from
the opinion whether the insurer argued only that
the efficient proximate cause of the loss was not the
leaking pipe, or that the loss was not payable because
an excluded remote cause had contributed to the loss.
Under these circumstances, Sauer cannot be taken as
a clear holding on either issue.

“The third category presents the problem of whether the
insured is barred whenever the excluded cause contributes
to the loss [as the insurer *1474 had argued]. Where
the windstorm causes the initial damage and leaves
the insured property in such a vulnerable state that
a subsequent force of nature causes loss, the insured
has generally been permitted to recover. For example,

in [citation], the court held that notwithstanding the
erroneous finding of the jury that the building was not
damaged by snow, an expressly excluded cause of loss,
the judgment on the verdict for the insured should be
affirmed because windstorm damage which preceded the
snow had weakened the roof and was the efficient cause
which set the contributing cause in motion.... [Citations.]
Where the property is picked up by the wind and deposited
where it is subjected to further damage by high water, the
insurer cannot defeat recovery by resort to a clause which
excludes the latter peril. [Citation.] In the case last cited the
opinion recites: ‘Common experience and understanding
suggest that when personal property of this nature is
blown into a body of water that some water damage will
result before the property can be recovered. It is fair to
assume that under these facts this incidental water damage
was within the terms of the policies and contracts of the
parties at the time they were made.’ [Citation.] [{] So here

common experience and understanding (1] suggest that
when personal property of the nature of a floating dock
is damaged so that its buoyancy is affected, some water
damage will result.” (Gillis v. Sun Ins. Office, Ltd., supra,
238 Cal.App.2d at p. 423, 47 Cal.Rptr. 868.)
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Not, it is critical to note, the actual policy language
itself.

Thus, even where the Gillis court was confronted with
a policy exclusion which it recognized was designed to
vary the traditional rule of causation, it refused to do
so. Its refusal was based on the premise that the parties
to the insurance contract had agreed and expected that
losses caused by wind would be covered, and that their
expectation at the time of contracting should not be
defeated by the existence of a remote cause acting in
concurrence with the covered cause. In this context, the
words of another court on the issue of causation bear
repeating. “It is known that the wind blows; that in
certain latitudes and at a certain temperature ice forms,
and later melts when the temperature rises; that water
will saturate and soften the soil; that flowing streams
carry silt, the amounts whereof vary as the square of
the **728 wvelocity, and when the velocity decreases
the silt is deposited on the bed of the stream. None
of these things was due to the act of any person, nor
can any of them be prevented by any reasonable human
means. It is merely nature acting as it always has, and
always will act. It seems to us that when a given act is
such as to put in force a normal law of nature, which
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in conjunction with the original act done, produces a
harmful result, such result is necessarily a proximate cause
[sic ] of the act done.” (United States v. Chicago, B. &
O.R. Co. (8th Cir.1936) 82 F.2d 131, 137.) This reasoning
underlies the rule in Gillis that where the insurer has
*1475 issued a policy protecting the insured against the
proximate results of a given peril, and a loss results directly
from a force of nature set in motion by that peril, there
should be coverage, because the loss was that which was
contemplated by the parties when they made the contract.
Coverage in such a case should not be defeated because
the insurer has inserted exclusionary language designed to
avoid liability even though an event has occurred which
the insured intended to guard against.

Thus,
contributing remote cause as a bar to coverage, Brooks,

where an insurer attempts to interpose a
Sabella, and Gillis 1ook to the expectation of the parties
that the insurer must pay when a covered peril is
the efficient proximate cause of a loss. They use the
general rule that gives effect to those expectations over
conflicting contract terms even where, as in the present
case, the language relied on by the insurer is clear and
unambiguous. At bottom, the rule applied in these cases is
arecognition that an exclusion based on remote causation,
if given routine effect, could render a policy valueless
almost at random. For example, it is conceivable under
the policy language at issue that the insurer could claim
that its earth movement exclusion would bar recovery
if a negligently operated bulldozer leveled the insured
property, for clearly, such damage could not occur in the

absence of some earth movement. 12 It was to avoid such
absurd results that the rule of efficient proximate cause
was devised.

12 1 do not find State Farm Fire and Cas. Co. v. Martin

(9th Cir.1989) 872 F.2d 319 persuasive. In Martin,
the court affirmed that part of a lower court opinion
which held that nothing in section 530 prevented an
insurer from substituting a different rule by contract.
(Id., at p. 321.) As so narrowly stated, Martin is
correct. However, Martin fails to consider or mention
the effect of the rules of construction applied in the
cases cited in this memo. I therefore disagree with
Martin to the extent that it can be read to hold that
variation of the rules of causation will be treated like
any other exclusionary language.

To the extent that Garvey v. State Farm Fire & Casualty
Co., supra, 48 Cal.3d 395, 257 Cal.Rptr. 292, 770 P.2d

704, bears on the specific issue at bench, it supports the
conclusion that once it is established that the efficient
proximate cause of a loss is covered, even a clear exclusion
based on remote causation will not be given effect.
First, Garvey expressly validates the holdings in Brooks,
Sabella, Gillis, and similar cases. (Garvey, supra, at p.
404, 257 Cal.Rptr. 292, 770 P.2d 704.) Second, like those
cases, the keystone of Garvey's analysis is “the reasonable
expectations of the insurer and the insured....” (/d., at p.
408, 257 Cal.Rptr. 292, 770 P.2d 704.) Though Garvey's
focus was on the reasonable expectation of the insurer
that it would only be held liable where a covered peril was
the efficient proximate cause of the loss, it follows from
that premise that it is equally reasonable for the insured
to expect that, under the same circumstances, coverage
would exist even though an excluded event might have
contributed to the loss. (See ibid.) Thus, I conclude that
Garvey is consistent with the analysis I adopt here.

*1476 Conclusion

The principle most fundamental to the interpretation of
insurance policies is that which focuses on the expectations
of the parties to the contract, since all insurance is at
bottom an attempt to provide against unknown future
events. No reasonable person would pay for insurance
against some future peril if it were possible for the
insurer to avoid liability by discovering an excluded peril
somewhere in the chain of **729 causation. As one court
pointed out, a policy interpretation which would allow
that result would be “in direct contradiction of the terms
and purpose of the insurance.... [] ... To say that such
was the intent of the defendant company in executing
the policy would be to charge it with fraud.” (Moore
v. Insurance Co. (1912) 158 N.C. 305, 306-307, 73 S.E.
1002 [rejecting insurer's attempt to defeat accidental injury
coverage where coverage excluded if disability resulted
“ ‘wholly or in part’ ” from paralysis, and the insured
was paralyzed in a train wreck].) I would therefore hold
that where an insurer chooses to insure against the direct
and proximate results of a certain peril, it may not
rely on the concurrence of an excluded cause to deny
coverage. | reach this conclusion based on the inherent
inconsistency between policy language which clearly is
intended to protect against certain perils, and language
which would defeat coverage even though those same
perils have directly resulted in a loss. In such a case, an
exclusion which relies on a remote cause must give way
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to the dominant purpose of the insurance, in line with the
reasonable expectations of the insured that he or she will
be protected against loss, and those of the insurer, that
upon the occurrence of the anticipated event, it will be
liable on its policy.

In the present case, the insurer has chosen to provide
against all risks of physical loss save those excluded. In
this review on appeal from summary judgment, I join the
finding of the majority that a triable issue of fact exists
whether the efficient proximate cause of this loss was fire,

a nonexcluded risk, or landslide, an excluded risk. B
would be unfair to the insured, and against the reasonable
expectation of the insurer, to find as a matter of law that
even though a covered peril was the efficient proximate

cause of the loss, no coverage exists because an excluded
peril may have contributed in some way, however slight,
to the loss.

13

I also concur with that part of the majority opinion
that finds that a triable issue of fact exists whether any
loss was suffered by insured property, though I note
that the extent of that loss appears questionable. (See
fns. 3 and 6, ante.)

For the above reasons, I concur in the judgment.

All Citations

218 Cal.App.3d 1446, 267 Cal.Rptr. 708
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872 F.Supp. 737, 739+, S.D.Cal. 2
3

Insureds brought action against insurer to recover

for flood damage under homeowners' policies. Cal.Rptr.
Insurer moved for summary judgment. The District

Court, Brewster , J., held...

Declined to . Oct. 18, 2012 | Case BEE
FoIIon by - 6. Stankova v. Metropolitan Property and I ;
Cas. Ins. Co. 11 <
2012 WL 5032564, *3+ , D.Ariz.
. . Cal.Rptr.
Before the Court are the parties' cross motions for
summary judgment. (Docs.18, 21.) The motions
have been fully briefed. For the reasons set forth
herein, the Court grants...
Distinguished - . Nov. 14, 2017 Case BEEE
b;, ngul - 7. Cohen v. Pacific Specialty Insurance v I 2
Company 77
2017 WL 5405645, *8+ , Cal.App. 2 Dist. Cal.Rptr.
Appellants Simon and Shahrzad Cohen (hereafter
collectively Cohen) filed an action against
respondent Pacific Specialty Insurance Company
(PSIC) alleging that the insurer had...
Discussedby ™ g ouland v. Pacific Specialty Ins. Co. #7 Mar. 30, 2009 | Case a— g
2009 WL 826405, *7+ , Cal.App. 4 Dist.
Cal.Rptr.

Plaintiffs Lars and Lisa Rouland suffered damage
to their hillside home following a landslide, which
occurred in part due to water leaking from a broken
sewer pipe. Defendant...
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Treatment

Discussed by

Discussed by

Discussed by

Discussed by

Discussed by

Discussed by

Discussed by

Discussed by

Howell v. State Farm Fire & Casualty Co.

Title

9. De Bruyn v. Superior Court 11
70 Cal.Rptr.3d 652, 655+ , Cal.App. 2 Dist.

INSURANCE - Property. Denial of mold damage
claim did not violate the efficient proximate cause
doctrine in light of express mold exclusion.

™ 10. Greenev. Century Nat. Ins. Co.
2004 WL 1682129, *21+ , Cal.App. 2 Dist.

Dorothy Greene (appellant) sued Century National
Insurance (CNI) and its parent Kramer-Wilson
Company Insurance Services (collectively referred
to as respondents), in connection...

13
112 Cal.Rptr.2d 270, 274+ , Cal.App. 2 Dist.

INSURANCE - Liability. Homeowners' insurer

could not exclude coverage for losses for which
efficient proximate cause, weather conditions, was a
covered peril.

11. Palub v. Hartford Underwriters Ins. Co.

12. Stankovav. Metropolitan Property and Cas.

Ins. Co. 11
788 F.3d 1012, 1014+ , 9th Cir.(Ariz.)

INSURANCE - Property. Insurer was not entitled
to summary judgment in insureds' suit challenging
denial of coverage after mudslide destroyed home
following wildfire.

13. Berry v. Commercial Union Ins. Co.
87 F.3d 387, 390+, 9th Cir.(Cal.)

Insured farm and insurer moved for summary
judgment in dispute over whether deterioration
exclusion in insurance policy precluded coverage of
damage to aluminum irrigation pipes...

14. Encompass Ins. Co. v. Berger
2014 WL 4987978, *23+ , C.D.Cal.

This matter came on for trial before the Court sitting
without a jury on July 22 through July 31, 2014,
and August 8, 2014. Following the presentation of
evidence, the parties made...

15. Western Nat. Mut. Ins. Co. v. University

of North Dakota 11
643 N.W.2d 4, 12+, N.D.

INSURANCE - Property. Concurrent cause
language was unenforceable.

16. Murray v. State Farm Fire and Cas. Co.
1]
509 S.E.2d 1, 14+, W.Va.

INSURANCE - Property. Whether earth movement
exclusion applied to rockfall from abandoned
quarry's highwall was for jury.

Date
Jan. 14, 2008

July 28, 2004

Sep. 27, 2001

May 29, 2015

June 27, 1996

Oct. 07, 2014

Apr. 16, 2002

July 21, 1998

Case

Case

Case

Case

Case

Case

Case

Case

Type

Depth

Headnote(s)

1
2
3

Cal.Rptr.

N

Cal.Rptr.

N

Cal.Rptr.

N

Cal.Rptr.

Cal.Rptr.

N

Cal.Rptr.

1
3

Cal.Rptr.

Cal.Rptr.
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Howell v. State Farm Fire & Casualty Co.
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17. Saarman Construction, Ltd v. Ironshore
Specialty Insurance Company
201 F.Supp.3d 1136, 1150+, N.D.Cal.

INSURANCE - Duty to Defend. Under California
law, CGL policy provision barring coverage for
any suit alleging damage arising out of alleged
existence of mold was unenforceable.

18. Assurance Co. of America, Inc. v. Jay-
Mar, Inc.
38 F.Supp.2d 349, 353+, D.N.J.

Property insurer commenced action against insured
seeking declaration that it was not liable for loss
arising from water damage to insured premises.
Insured filed third-party...

19. Northrop Grumman Corporation v. Factory
Mutual Insurance Company
2010 WL 11457267, *5+ , C.D.Cal.

Northrop Grumman Corporation (“Northrop”), a
global defense contractor, is represented by Aon
Risk Services (“Aon”) in the insurance marketplace.
In February 2005, Aon submitted an...

- 20. American Home Assur. Co., Inc. v. Sebo
141 So0.3d 195, 201, Fla.App. 2 Dist.

INSURANCE - Property. Efficient-proximate-cause
theory applied when determining causation of
insured's loss.

21. Saarman Construction, Ltd. v. Ironshore
Specialty Insurance Company
230 F.Supp.3d 1068, 1081+, N.D.Cal.

INSURANCE - Liability. Continuous or progressive
damage exclusion applied to water damage claims
against contractor that completed building repairs
years before policy.

- 22. Berry v. Commercial Union Ins.
Companies
876 F.Supp. 1148, 1153+, E.D.Cal.

Insured farm and insurer moved for summary
judgment in dispute over whether deterioration
exclusion in insurance policy precluded coverage of
damage to aluminum irrigation pipes...

- 23. Kachlon v. Spielfogel
2016 WL 70102, *1 , Cal.App. 2 Dist.

Beginning in 2002, three attorneys in succession

handled legal matters for plaintiffs that in 2005

resulted in a substantial judgment against them.
Plaintiffs filed this legal...

- 24. Kachlon v. Spielfogel
2012 WL 6737386, *1, Cal.App. 2 Dist.

Beginning in 2002, three attorneys in succession
handled legal matters for plaintiffs that in 2005
resulted in a substantial judgment being entered
against them. Plaintiffs filed...
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Howell v. State Farm Fire & Casualty Co.

Treatment
Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Title

25. Penn-America Ins. Co. v. Mike's
Tailoring 11
22 Cal.Rptr.3d 918, 924 , Cal.App. 3 Dist.

INSURANCE - Property. Loss to property from
clogged sewer line was excluded from insurance
coverage.
e 26. M i

. Melton v. Industrial Indem. Co.
103 Cal.Rptr.2d 222, 248 , Cal.App. 5 Dist.

LABOR AND EMPLOYMENT - Workers'
Compensation. Employer's liability for discrimination
against injured employee was covered.

27. Smith Kandal Real Estate v. Continental
Cas. Co.
79 Cal.Rptr.2d 52, 56 , Cal.App. 4 Dist.

INSURANCE - Liability. Financial interest
exclusions did not bar defense coverage for
negligence claim against real estate broker.

28. Pieper v. Commercial Underwriters Ins.
Co.
69 Cal.Rptr.2d 551, 558 , Cal.App. 2 Dist.

INSURANCE - Property. Efficient proximate cause
doctrine was inapplicable to brush fire begun by
arson.

29. Legarrav. Federated Mutual Ins. Co.
42 Cal.Rptr.2d 101, 105, Cal.App. 3 Dist.

Pollution. Personal injury coverage did not apply to
pollution damage to real property.

30. Stanton Road Associates v. Pacific
Employers Ins. Co.
43 Cal.Rptr.2d 1, 7, Cal.App. 1 Dist.

Property Coverage. Coverage for progressive
environmental contamination precluded where
contamination was not manifested until after policies
expired.

31. Foxborough v. Van Atta
31 Cal.Rptr.2d 525, 527 , Cal.App. 1 Dist.

Malpractice. Malpractice claim was barred by
statute of limitations.

32. Chadwick v. Fire Ins. Exchange
21 Cal.Rptr.2d 871, 872+, Cal.App. 1 Dist.

Latent Defect. Expert analysis could be included in
reasonable inspection for purposes of coverage of
latent defect exclusion in general risk policy.

33. Hoffman v. State Farm Fire & Casualty
Co.
19 Cal.Rptr.2d 809, 811+, Cal.App. 2 Dist.

Property. Insureds could not recover under “all risk”
homeowners' policy where manifestation of physical
damage to property did not occur until over a year
after insureds sold...

Date
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May 25, 1995
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June 28, 1994

Aug. 11, 1993
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Case

Case

Case

Case

Case

Case

Case

Case

Depth

Headnote(s)
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1
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Cal.Rptr.

1
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5
Cal.Rptr.

1
3

Cal.Rptr.
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Howell v. State Farm Fire & Casualty Co.

Treatment Title Date Type Depth Headnote(s)
Cited b Apr. 19,1993 C BB
tea by - 34. Neighbarger v. Irwin Industries, Inc. pr. 29, ase — 5
18 Cal.Rptr.2d 449, 452 , Cal.App. 2 Dist. Cal.Rptr.
Firefighter's Rule. Rule applied to private sector
workers employed by oil refinery to combat fires.
Cited by 35 Stimson v. Carlson Dec. 21,1992 Case ] 5
14 Cal.Rptr.2d 670, 672, Cal.App. 1 Dist. Cal.Rptr.
ASSUMPTION OF RISK - Sailing Accident. Primary
assumption of risk doctrine barred suit by sailor
injured when struck by swinging boom.
Cited b ) Nov. 17,1992 Case BE
! y 36. Brian Chuchua's Jeep, Inc. v. Farmers v S — ;
Ins. Group
13 Cal.Rptr.2d 444, 446 , Cal.App. 4 Dist. Cal.Rptr.
Pollution Exclusion. Cleanup costs incurred in
replacing leaking underground storage tank were
covered under earthquake coverage of policy,
notwithstanding presence of pollution...
it Nov. 1992 BE
Cited by 37. Oswald Machine & Equipment, Inc. v. ov. 05,1992 | Case — 5
Yip Cal.Rptr.
13 Cal.Rptr.2d 193, 196 , Cal.App. 1 Dist.
Conversion of Instruments. Term “forgery” applies
to unauthorized endorsements.
Cited b - . May 27,1992 C BE
fted by 38. Krongos v. Pacific Gas & Electric Co. i ase — 5
9 Cal.Rptr.2d 124, 126 , Cal.App. 1 Dist. Cal.Rptr.
Widow and children of construction worker killed
when boom truck upon which he was working
contacted high voltage power line brought action
against lessor of construction yard and...
Cited by o 39. Walker v. Blue Cross of California Mar. 18, 1992 | Case B >
6 Cal.Rptr.2d 184, 187 , Cal.App. 1 Dist. Cal.Rptr.
Former employee brought action against former
employer, alleging breach of contract, breach of
implied covenant of good faith and fair dealing,
intentional infliction of emotional...
Cited by ™ 0. Knight v. City of Capitola 13 Mar. 17, 1992 | Case e 4
6 Cal.Rptr.2d 874, 876 , Cal.App. 6 Dist. Cal.Rptr.
Plaintiff brought action against city, county, and
state, for injuries that occurred when shorebreaking
wave struck him while bodysurfing. The Superior
Court, Santa Cruz County,...
Cited b J 24,1991 C BE
fted by 41. Waldsmith v. State Farm Fire & Casualty, une ase — 1
Co. Cal.Rptr.

283 Cal.Rptr. 607, 610+ , Cal.App. 4 Dist.

Insured and holder of first trust deed and mortgage
sought reimbursement under rental dwelling

policy for loss of building which was destroyed by
landslide. The Superior Court of...
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Howell v. State Farm Fire & Casualty Co.

Treatment Title Date Type Depth Headnote(s)
Cited b May 31,1991 C BB

tea by - 42. Hannav. Security Pacific Business ay S5 ase 5
Credit, Inc. Cal.Rptr.
281 Cal.Rptr. 857, 862 , Cal.App. 1 Dist.

Employee brought action against his former
employer following his discharge. The Superior
Court, San Francisco County, No. 902414,John A.
Ertola, J., entered summary judgment in...
Cited by o 43. Desuasido v. Sanwa Bank California Mar. 11,1991 |Case B >
278 Cal.Rptr. 868, 875, Cal.App. 1 Dist. Cal.Rptr.

Former bank vice president brought action for
alleged wrongful discharge. Bank made motion for
summary judgment after its demurrers on claims for
wrongful termination in...
Cited by | 44. Krol v. Sampson Feb. 13,1991 Case | 5
278 Cal.Rptr. 164, 166 , Cal.App. 1 Dist. Cal.Rptr.

Experienced player brought negligence action for
injuries suffered in recreational league softball game
when player ran from first base to second during
double play and was struck...
Cited by 45. Jacobs v. Fire Ins. Exchange Feb. 06, 1991 | Case B >
278 Cal.Rptr. 52, 54, Cal.App. 1 Dist. Cal.Rptr.

Person who was injured by insured's stepgreat-
grandson brought action against insurer after
obtaining default judgment against stepgreat-
grandson. The Superior Court, Alameda...

Cited by 46. Ghitterman v. Chubb Group of Ins. Nov. 04, 1993 Case | 1
Companies
9 F.3d 1551, 1551 , 9th Cir.(Cal.) Cal.Rptr.
C.D.Cal. AFFIRMED.

Cited by 47. Colaco v. State Farm Fire and Cas. Co. May 06, 1993 Case | ] 1
993 F.2d 882, 882+, 9th Cir.(Cal.) 2
C.D.Cal. REVERSED AND REMANDED. 3

Cal.Rptr.
i Aug. 26, 1992 BE

Cited by 48. Slaby v. Safeco Ins. Co. ug. 26,1992 Case = !
972 F.2d 1342, 1342+ , 9th Cir.(Cal.) Cal.Rptr.
C.D.Cal. AFFIRMED.

Cited by 49. Lakeland Village Homeowners Ass'n. v. July 22, 2010 | Case | 1
Great American Ins. Group
2010 WL 2902363, *5 , E.D.Cal. Cal.Rptr.
INSURANCE - Duty to Defend. Town home owner's
cross-complaint and administrative proceeding
against insured “arose out of actual or alleged noise
or interference with quiet...

Cited by 50. Indian Harvest Specialtifoods, Inc. v. Aug. 11, 2005 | Case | 1
Westchester Fire Ins. Co. 2
2005 WL 1925901, *6+ , E.D.Cal. 3
Plaintiff, Indian Harvest Specialtifoods, Inc., Cal.Rptr.

("plaintiff"), filed suit against defendant Westchester
Fire Insurance Co. ("defendant"), based on
defendant's denial of...
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Howell v. State Farm Fire & Casualty Co.
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Title

51. Paulucci v. Liberty Mut. Fire Ins. Co.
190 F.Supp.2d 1312, 1319, M.D.Fla.

INSURANCE - Liability. Parties can contract around
concurrent clause doctrine.

52. Kelly v. Farmers Ins. Co., Inc. 17
281 F.Supp.2d 1290, 1298 , W.D.Okla.

INSURANCE - Bad Faith and Unfair Practices. Fact
issues precluded summary judgment for insurer in
action for bad faith refusal of mold claim.

53. State Farm Fire and Cas. Co. v. Bongen
925 P.2d 1042, 1044+ , Alaska

Insureds brought action against homeowners'
insurer to recover for loss from mudslide to which
clear cutting of trees for transmission line had
contributed. The Superior Court,...

54. Lombardi v. Universal North America Ins.
Co.
2015 WL 600823, *9+ , Conn.Super.

The complaint filed in this case by an insured who
suffered damage to his home contains a request for
declaratory judgment as set forth in Count Four. In
that count the plaintiff...

55. Garden State Indem. Co. v. Miller & Pincus
773 A.2d 1204, 1208 , N.J.Super.A.D.

INSURANCE - Liability. Client's personal injury
claim for suffering was covered under attorneys'
legal malpractice policy.

56. Reid v. Google, Inc.
113 Cal.Rptr.3d 327, 340+, Cal.

LITIGATION - Evidence. Evidentiary objections
made at summary judgment hearing are not waived
by trial court's failure to rule.

- 57. Gonzales v. Western Mut. Ins. Co.
2004 WL 3019113, *5, Cal.App. 4 Dist.

Abigay Gonzales and Maria Castelo (plaintiffs) sued

their property insurance carrier, Western Mutual
Insurance Company (Western), alleging Western

wrongfully denied coverage for...

- 58. Figueroav. Fire Ins. Exchange
2004 WL 2849314, *6 , Cal.App. 2 Dist.

In this action for breach of insurance contract, bad

faith, fraud, and negligence, plaintiffs and appellants

Frank Figueroa and Doris Figueroa appeal from a

judgment of dismissal,...

59. Mock v. Michigan Millers Mutual Ins. Co.
5 Cal.Rptr.2d 594, 606 , Cal.App. 2 Dist.

Insureds filed action against their homeowner's
insurer alleging the insurer unreasonably delayed
its investigation, adjustment and payment of a claim
under the policy and had...
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Howell v. State Farm Fire & Casualty Co.

Title

60. Moore v. Safeco Insurance Company of
America
2012 WL 12906077, *7 , C.D.Cal.

This matter is before the Court on the parties'
various cross-motions for “partial summary
judgment,” which they inexplicably filed piecemeal
in an uncoordinated cavalcade of...

61. Coregis Ins. Co. v. Camico Mut. Ins. Co.
959 F.Supp. 1213, 1219, C.D.Cal.

Accountants professional liability insurer sought
declaratory judgment that its policy provided no
coverage for claims against insured asserted in
amended complaint after client...

62. One Place Condominium, LLC v. Travelers
Property Casualty Company of America
2014 WL 4977331, *15, N.D.III.

Plaintiffs One Place Condominium LLC, The South
Loop Shops LLC, Southblock Development LLC, C
& K Partnership, and Southblock Management, Inc.
(collectively "Plaintiffs" or...

63. Millar v. State Farm Fire and Cas. Co.
804 P.2d 822, 826 , Ariz.App. Div. 2

Insured filed suit for breach of contract and bad faith
against insurer who denied claim for damage to
insured's home. The Superior Court, Pima County,
Cause No. 249931, James C....

64. State, ex rel. State Fire and Tornado Fund
of North Dakota Ins. Dept. v. North Dakota State
University

694 N.W.2d 225, 236, N.D.

INSURANCE - Property. Rainwater remained
surface water despite passage through
underground tunnel.

65. Kulav. State Farm Fire and Cas. Co.
628 N.Y.S.2d 988, 991, N.Y.A.D. 4 Dept.

Home Owners'. Earth movement exclusion
precluded coverage for loss caused when broken
water pipe washed away soil under home.

66. Alf v. State Farm Fire and Cas. Co.
850 P.2d 1272, 1277+ , Utah

Insureds filed breach of contract action against
insurer for failing to honor all risk homeowners
policy for damages caused to home by extensive
flooding and soil erosion after...

67. Validity, Construction, and Application of
Anticoncurrent Causation (ACC) Clauses in
Insurance Policies

37 A.L.R.6th 657

This annotation collects and discusses all of

the cases which have considered the validity,
construction, or application of anticoncurrent
causation clauses (referred to throughout...
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68. Bruner and O'Connor on Construction Law
s 11:70, Interpreting exclusionary language

Exclusionary language is also treated differently
from other policy language from a "burden of proof"
standpoint. In many jurisdictions, the insured bears
the burden of...

69. Bruner and O'Connor on Construction Law
s 11:79, lllusory coverage

The doctrine of "illusory coverage" has been used
to defeat otherwise clear policy language that
results in a denial of coverage. This interpretation
theory rests on the...

70. Bruner and O'Connor on Construction Law
s 11:445, Contracting out of "efficient proximate
cause" doctrine-Sequential loss provisions

Insurers have sought to avoid the complexities
raised when loss arises from more than one cause
and at least one of them is covered under the
property policy. The primary means by...

71. Bruner and O'Connor on Construction Law
s 11:450, Workmanship exclusion

One standard form of builder's risk insurance
contains the following workmanship exclusion:
We will not pay for loss or damage caused by or
resulting from any of the following. But...

72. California Affirmative Defenses 2d s 48:18,
Motion or demurrer

When contributory negligence was the prevailing
rule, very few cases presented facts sufficiently
clear and compelling to justify barring the plaintiff as
a matter of law on...

73. 1 California Ins. Law Dictionary & Desk Ref.
s A50, sA50 AGGRAVATED BY, CONTRIBUTED
TO, RESULTING FROM

California Ins. Law Dictionary & Desk Ref.

74. 1 California Ins. Law Dictionary & Desk Ref.
s A83, sA83 APPURTENANT STRUCTURE
California Ins. Law Dictionary & Desk Ref.

75. 1 California Ins. Law Dictionary & Desk Ref.
s C89, sC89 CONSTRUING A POLICY
California Ins. Law Dictionary & Desk Ref.

76. 1 California Ins. Law Dictionary & Desk Ref.
s D86, sD86 DWELLING
California Ins. Law Dictionary & Desk Ref.

77. 1 California Ins. Law Dictionary & Desk Ref.
s C108, sC108 CONTRACTOR'S NEGLIGENCE
AS EFFICIENT CAUSE IN ALL-RISK POLICY
California Ins. Law Dictionary & Desk Ref.

78. 1 California Ins. Law Dictionary & Desk
Ref. s C111, sC111 CONTRIBUTED TO OR
AGGRAVATED BY

California Ins. Law Dictionary & Desk Ref.
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Howell v. State Farm Fire & Casualty Co.

Treatment

Title Date

90. California Insurance Law Handbook s 61:25, 2018
Contrainsurer rule: Statutorily authorized or
mandatory coverage

The contra insurer rule does not apply to
government-mandated coverage. Prudential-LMI
Com. Insurance v. Superior Court, 51 Cal. 3d 674,
684, 274 Cal. Rptr. 387, 393, 798 P.2d 1230...

91. California Medical Malpractice Law and 2017
Practice s 2:5, Duty to use contemporary
knowledge

The patient has a right to expect the physician

will have familiarity with and will deliver proper,
contemporarily accepted professional skills and will
exercise reasonable and...

92. Rutter, Cal. Practice Guide: Insurance 2018
Litigation CH 3-A, Statutory Requirements Re
Policy Contents

1. [3:3] Essential Terms: By statute, every insurance
policy must specify: the parties between whom the
contract is made; the property or life insured; the
interest of the insured...

93. Rutter, Cal. Practice Guide: Insurance 2018
Litigation CH 6A-E, Causation Principles

[6:134] Cases sometimes involve losses resulting
from several causes, not all of which are covered
under the policy—e.g., damage to insured property
resulting in part from...

94. Rutter, Cal. Practice Guide: Insurance 2018
Litigation CH 6B-F, Exclusions From Coverage

[6:295] Property insurance policies usually have
numerous exclusions. Each policy must be
examined and the particular circumstances of each
claim considered in determining which...

95. Catastrophe Claims: Insurance Coverage 2017
for Natural and Man-Made Disasters s 5:9,
Exclusions-First set of exclusions (with
anticoncurrent causation language)

The first set of exclusions (labeled subsection "A" in
the I1SO form and subsection "1" in the AAIS form)
contain the following lead-in clauses: This language
is commonly...

96. Catastrophe Claims: Insurance Coverage 2017
for Natural and Man-Made Disasters s 4:16,

Insurer's attempts to contract out of common

law causation rules-The problem of anti-

concurrent cause policy language

Since the advent of the efficient proximate cause
doctrine, insurers have attempted to adopt new
policy language designed to circumvent the
doctrine. Initially, insurers...
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Howell v. State Farm Fire & Casualty Co.

Treatment

Title Date

97. Catastrophe Claims: Insurance Coverage 2017
for Natural and Man-Made Disasters s 4:17,

Insurers' attempts to contract out of common

law causation rules-Anticoncurrent cause

language in liability policies

After the California Supreme Court's decision in
Garvey v. State Farm Fire & Casualty Co., 48 Cal.
3d 395, 403, 257 Cal. Rptr. 292, 770 P.2d 704
(1989), holding that a first party...

98. Civil Practice Guide: California Law and 2017
Motion Authorities s 45:90, Summary judgment
hearing-Evidentiary objections and waiver of

objections

Under the summary judgment statute, objections
to declarations are generally forfeited when

not asserted before the trial court. That rule is
applicable to technical defects in...

99. 26 Construction Litigation Reporter 9, 2005
California Supreme Court Enforces Exclusion of
Weather Conditions Acting "in Any Way" with

Earth Movement

A "weather conditions" clause in a homeowners'
insurance policy, which excludes coverage for loss
caused by weather conditions that contributed "in
any way with" earth...

100. 29 Construction Litigation Reporter 2008
10, Homeowners' Policy's "Absolute" Mold

Exclusion Precludes Coverage for Mold

Damage, Even Though Covered Perils

Contributed to Loss

California's efficient proximate cause rule does
not prohibit an insurer from "plainly and precisely"
excluding some, but not all, manifestations of a
peril; thus, a policy's...

101. 31 Construction Litigation Reporter 11, 2010
Land Subsidence Exclusion in Liability Policy

Bars Coverage of Landslide Damage Resulting

from Insured City's Negligent Maintenance of

Water System

A liability policy's exclusion of coverage for
"property damage arising out of land subsidence for
any reason whatsoever" relieved the insurer of an
obligation to pay for...

102. Couch on Insurance s 101:45, What
constitutes proximate cause-Efficient cause

2017

Some courts have chosen to define the concept
of proximate cause of a loss as the fundamental,
efficient moving cause, i.e., the cause that is
responsible for setting any and all...

103. Couch on Insurance s 101:50, Statutory 2017

and administrative provisions

Various applicable state statutes and administrative
provisions may alter the common law rules
regarding causation as it applies in the insurance
law context. For example, at least...

Type Depth

Other —
Secondary
Source

Other —
Secondary
Source

Other —
Secondary
Source

Other —
Secondary
Source

Other —
Secondary
Source

Other —
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Source

Other —
Secondary
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Headnote(s)
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Howell v. State Farm Fire & Casualty Co.

Treatment Title Date Type Depth Headnote(s)
— 104. Couch on Insurance s 101:51, Contract 2017 Other — _
provisions; principles of construction Secondary
. . . Source
It is generally recognized that parties may agree to
such causation requirements as they desire under
the freedom to contract generally recognized in
insurance law. The consequence...
— 105. Environmental Insurance Litigation: Law & 2017 Other — 1
Prac. s 24:6, Issue-by-issue survey of first-party Secondary 2
property mold cases Source 3
In Lennar Corp v Great American Insurance Co, the Cal.Rptr.
court held that the policyholders' cost to repair water
damage to their homes (including wet rot, damage
to substrate, sheathing,...
— 106. Insurance Coverage of Construction 2017 Other — 1
Disputes s 8:5, Concurrent or sequential Secondary
causation may circumvent exclusions Source Cal.Rptr.
Most of the CGL policy exclusions involved with
construction claims are based, at least in part, on
the exclusion of particular causes of damage or
injury. For instance, the work...
— 107. Insurance Coverage of Construction 2017 Other — 1
Disputes s 36:3, Concurrent causation approach Secondary 2
to defeating the exclusion Source
Cal.Rptr.
There are numerous cases considering the
subsidence/earth movement exclusion in the
first party property policy context and finding it
inapplicable. Because these are first party...
— 108. 21 NO. 5 Insurance Litigation Reporter 145, 1999 Other — —
PROPERTY INSURANCE POLICY LANGUAGE Secondary
DESIGNED TO AVOID COVERAGE WHEN Source
EXCLUDED CAUSE ACTS SEQUENTIALLY WITH
COVERED CAUSE DOES NOT VIOLATE NEW
JERSEY PUBLIC POLICY Parties May Contract
Out of "Efficient Proximate Cause" Doc
Insurance Litigation Reporter
Policy language excluding coverage for loss
caused "directly or indirectly" by an excluded
cause "regardless of any other cause or event that
contributes concurrently or in any...
— 109. 23 NO. 9 Insurance Litigation Reporter 261, 2001 Other — _
EPIDEMIC OF MOLD LITIGATION PLAGUES Secondary
INSURANCE INDUSTRY Source

Insurance Litigation Reporter

One of the oldest life forms on Earth is spawning a
new species of toxic tort claims across the nation.
The recent proliferation of mold litigation has left
legal and medical...
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Howell v. State Farm Fire & Casualty Co.
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110. 23 NO. 16 Insurance Litigation Reporter 2001
500, CALIFORNIA COURT PROHIBITS INSURER
FROM EXCLUDING COVERAGE WHEN

"EFFICIENT PROXIMATE CAUSE" OF LOSS

IS A COVERED RISK Third Party Negligence
Exclusion Was Sufficiently Conspicuous Palub

v. Hartford Underwiters Insurance

Insurance Litigation Reporter

A property insurance policy's exclusion for loss
caused by "weather conditions" only if weather
conditions "contributed in any way with a cause or
event" excluded by the policy...

111. 24 NO. 14 Insurance Litigation Reporter 2002
515, CALIFORNIA'S "EFFICIENT PROXIMATE

CAUSE" DOCTRINE DOES NOT PROHIBIT
EXCLUSION OF COVERAGE FOR DAMAGE
RESULTING FROM COMBINATION OF

"WEATHER CONDITIONS" AND ANOTHER
EXCLUDED "CAUSE OR EVENT" Summary

Judgment for Insurer U

Insurance Litigation Reporter

A homeowners policy does not cover damage to
the insured's home from a landslide resulting from
heavy rain and contractor negligence where the
policy excludes loss caused by earth...

112. 27 NO. 3 Insurance Litigation Reporter 2005
186, EXCLUSION FOR "WATER THAT BACKS

UP FROM SEWER OR DRAIN" PRECLUDES
COVERAGE WHERE CLOGGED SEWER LINE
CAUSES WATER AND SEWAGE TO FLOW INTO
INSURED'S BASEMENT Court Refuses to Limit
Exclusion to Backup of Sewage Free Water

Insurance Litigation Reporter

The water backup exclusion applies even if the
damage to the insured's property resulted in part
from sewage contained in water that backed up into
the insured's property. The...
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MOLD EXCLUSION PRECLUDES COVERAGE

FOR MOLD DAMAGE EVEN THOUGH COVERED
PERILS CONTRIBUTED TO LOSS EFFICIENT
PROXIMATE CAUSE RULE DOES NOT APPLY

TO EXCLUSION THAT CLEARLY LIMITS

COVERAGE TO

Insurance Litigation Reporter

The efficient proximate cause rule, embodied

in California Insurance Code § 530, does not
prohibit an insurer from excluding some, but not all,
manifestations of a peril, provided...
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Howell v. State Farm Fire & Casualty Co.

Treatment

Title

114. 32 NO. 1 Insurance Litigation Reporter 2010
22, SUBSIDENCE EXCLUSION IN LIABILITY

POLICY BARS COVERAGE LANDSLIDE

DAMAGE RESULTING FROM INSURED CITY'S
NEGLIGENT MAINTENANCE OF WATER

SYSTEM EXCLUSION APPLIED TO DAMAGE

ARISING OUT OF LAND SUBSIDENCE "FOR

ANY REASON WHATS

Insurance Litigation Reporter

A liability policy's exclusion of coverage for
"property damage arising out of land subsidence for
any reason whatsoever" relieved the insurer of an
obligation to pay for...

115. Law and Practice of Insurance Coverage 2017
Litigation s 52:9, Summary of coverage issues-
Contractual exceptions to causation doctrines:
Anti-concurrent causation clauses

In response to the increased application of the
concurrent and efficient proximate cause doctrines,
property insurers modified their policies to include
anti-concurrent causation...

116. Law and Practice of Insurance Coverage 2017
Litigation s 45:39, Causation problems-
Concurrent causation clauses

In response to cases finding a loss covered even
though an excluded peril contributed to the loss,
many insurers now include what are referred to as
concurrent causation clauses....

117. Law and Practice of Insurance Coverage 2017
Litigation s 52:35, Property insurance causation-
Efficient proximate causation-Efficient

proximate cause states-Policy language not

enforced

Three states, California, Washington, and West
Virginia, follow the efficient proximate cause rule,
and also refuse to enforce at least some anti-
concurrent causation policy...

118. Miller and Starr California Real Estate s 2017
7:40, General rules of construction-Construction
of title insurance policies

The title policy is subject to the rules of
interpretation applicable to contracts and insurance.
A title insurance policy, like insurance policies
generally, is a contract between...

119. Miller's Standard Insurance Policies 2017
Annotations HO-1.3-A,
Miller's Standard Insurance Policies Annotations

120. Miller's Standard Insurance Policies 2017
Annotations CPCAU-A01,
Miller's Standard Insurance Policies Annotations

121. Miller's Standard Insurance Policies 2017
Annotations CPCAU-B1B,
Miller's Standard Insurance Policies Annotations

122. Miller's Standard Insurance Policies 2017
Annotations CPCOV-A1A,
Miller's Standard Insurance Policies Annotations

Type Depth

Other —
Secondary
Source

Other —
Secondary
Source

Other —
Secondary
Source

Other —
Secondary
Source

Other —
Secondary
Source

Other —
Secondary
Source

Other —
Secondary
Source

Other —
Secondary
Source

Other —
Secondary
Source

Headnote(s)

1
2

Cal.Rptr.

1
Cal.Rptr.

1

Cal.Rptr.
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123. Miller's Standard Insurance Policies
Annotations HO-1.1-B1,
Miller's Standard Insurance Policies Annotations

124. Miller's Standard Insurance Policies
Annotations CPCAU-B1B2,
Miller's Standard Insurance Policies Annotations

125. Miller's Standard Insurance Policies
Annotations CPCAU-B1G1,
Miller's Standard Insurance Policies Annotations

126. Miller's Standard Insurance Policies
Annotations CPCAU-B1G4,
Miller's Standard Insurance Policies Annotations

127. Miller's Standard Insurance Policies
Annotations HO-1.1-A1A,
Miller's Standard Insurance Policies Annotations

128. Miller's Standard Insurance Policies
Annotations HO-1.3-A02,
Miller's Standard Insurance Policies Annotations

129. Miller's Standard Insurance Policies
Annotations HO-1.3-A03A,
Miller's Standard Insurance Policies Annotations

130. Cal. Jur. 3d Insurance Contracts and
Coverage s 260, Causation; efficient proximate
cause

Cal. Jur. 3d Insurance Contracts and Coverage

Generally, where both insured risks and excluded
risks constitute concurrent proximate causes of an
accident, the insurer is liable so long as one of the
causes is covered by the...

131. California Civil Practice Torts s 35:2, First
party and third party policies

"First party" coverage is for losses suffered directly
by the insured. In the usual first party policy, the
insurer promises to pay money to the insured upon
the happening of an...

132. California Civil Practice Torts s 35:16,
Restrictions on the scope of the insurer's
investigation

Insurers are obligated to investigate a claim before
reaching a decision on that claim. [Egan v. Mutual
of Omaha Ins. Co., 24 Cal. 3d 809, 817, 169 Cal.
Rptr. 691, 620 P.2d 141...

133. California Civil Practice Torts s 35:34,
Complaint against insurer for failure to
indemnify insured under homeowner's liability
policy

Duty to indemnify: The insurer is under a
contractual obligation to indemnify the insured in
accordance with the terms of the insurance policy. If
the insured fails to do so it is...
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Howell v. State Farm Fire & Casualty Co.
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Title Date Type
134. California Civil Practice Torts s 40:18, 2017 Other
Nature of first party claims Secondary

. . . Source

"First party" coverage is for losses suffered directly
by the insured. In the usual first party policy, the
insurer promises to pay money to the insured upon
the happening of an...
135. CONFUSION ABOUT CAUSATION IN 2010 Law Review
INSURANCE: SOLUTIONS FOR CATASTROPHIC
LOSSES

61 Ala. L. Rev. 957 , 1023+

The current state of the law with respect to
concurrent causation in insurance produces
unpredictable results. The insurance system may
not reliably function in the wake of a large...

136. WHY ARE INSURANCE CONTRACTS 1992 Law Review
SUBJECT TO SPECIAL RULES OF

INTERPRETATION?: TEXT VERSUS CONTEXT

24 Ariz. St. L.J. 995, 1067

I. Introduction Il. General Rules of Interpretation for
Insurance Contracts Ill. Reasons Customarily Given
for Employing Pro-Insured Rules of Interpretation A.
The Doctrine of...

137. JUDICIAL DEREGULATION OF 2015 Law Review
CONSUMER MARKETS
36 Cardozo L. Rev. 1739, 1783

The dangers posed by insufficiently regulated
consumer markets are both real and monumental.
While the rights of consumers expanded drastically
in the mid-to late twentieth...

138. A CONCURRENT MESS AND A CALL 2012 Law Review
FOR CLARITY IN FIRST-PARTY PROPERTY

INSURANCE COVERAGE ANALYSIS

18 Conn. Ins. L.J. 73, 108

This article clearly and plainly describes the genesis
and history of the doctrine of "concurrent causation"
and the development of anti-concurrent policy
exclusions in...

139. THE DOCTRINE OF REASONABLE 1998 Law Review
EXPECTATIONS IS INDISPENSABLE, IF WE

ONLY KNEW WHAT FOR?

5Conn. Ins. L.J. 151, 180
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STATUS TO CONCURRENT CAUSATION

31-FALL Construction Law. 15, 15

Builders risk insurance receives little attention

in legal scholarship compared to other areas of
insurance, and many attorneys consider builders
risk insurance relatively static....
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Howell v. State Farm Fire & Casualty Co.

Treatment

Title Date Type Depth
141. INSURANCE INDUSTRY WOES IN THE 2006 Law Review —
AFTERMATH OF HURRICANES KATRINA &

RITA
73 Def. Couns. J. 141 , 161

HURRICANE Katrina was a natural disaster unlike
any that the United States has experienced in the

past. We will never forget the images, which were

with us every waking hour on...

142. "EFFICIENT PROXIMATE CAUSATION" 1998 Law Review —
IN THE CONTEXT OF PROPERTY INSURANCE

CLAIMS

65 Def. Couns. J. 400, 407

Far from being a novelty, this principle of
determining causation in property loss cases is
used in most jurisdictions AMONG the issues that
most commonly arise in the evaluation...

143. FIRST PARTY PROPERTY POLICIES AND 1993 Law Review —
POLLUTION COVERAGE
28 Gonz. L. Rev. 449 , 498+

I. INTRODUCTION. 450 A. Overview. 450 B. Types
of Property Policies Involved. 452 1. Named Peril
Coverage. 452 2. All Risk Coverage. 453 Il. THE
ALL RISK POLICY. 453 A. Nature of...

144. EFFICIENT PROXIMATE CAUSE: IS 2011 Law Review —
CALIFORNIA HEADED FOR A KATRINA-SCALE

DISASTER IN THE SAME LEAKY BOAT?

62 Hastings L.J. 757 , 793+

The threat of natural disaster looms each year over
many states in the U.S. Although major disasters
are, in that sense, predictable, they nevertheless
strike without warning. The...

145. 13 Nev. L.J. 215, THE "ENSUING 2012 Law Review —
LOSS" CLAUSE IN INSURANCE POLICIES:

THE FORGOTTEN AND MISUNDERSTOOD

ANTIDOTE TO ANTI-CONCURRENT CAUSATION

EXCLUSIONS

13 Nev. L.J. 215, 256

Introduction. 216 I. The Relevant Policy Language.
222 A. The Insuring Agreement. 222 B. The
Ensuing Loss Clause. 222 Il. Principles of Insurance
Policy Interpretation...

146. INSURANCE LAW - PROPERTY 2003 Law Review —
INSURANCE: ADOPTING THE EFFICIENT

PROXIMATE CAUSE DOCTRINE, BUT SAYING

NO TO CONTRACTING OUT OF IT Western

National Mutual Insurance Co. v. University of

North Dakota, 2002 ND 63, 643 N.W.2d 4

79 N.D. L. Rev. 561 , 588+

In April 1997, after a winter of record-breaking
snowfall, Grand Forks, North Dakota, suffered
what has been referred to as a "500-year flood."
Floodwaters penetrated the city...
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Howell v. State Farm Fire & Casualty Co.
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Title

147. NORTH DAKOTA SUPREME COURT
REVIEW
79 N.D. L. Rev. 589 , 660+

The North Dakota Supreme Court Review briefly

summarizes important decisions rendered by the

North Dakota Supreme Court. The purpose of the
Review is to indicate cases of first...

148. FLOOD INSURANCE IS NOT ALL
CREATED EQUAL
74 N.D. L. Rev. 35, 44

Some residents of areas affected by floods will be
fortunate enough to have flood insurance--either
because they were forced to buy it to get financing,
or because life had taught...

149. PROPERTY INSURANCE COVERAGE
FOR SOIL MOVEMENT: UNDERSTANDING THE
BASICS

49-FEB Orange County Law. 12 , 16+

FOR DECADES, property insurers and insureds
have fought over coverage for damage caused
by subsidence, landslides and other forms of soil
movement. Despite a myriad of seemingly...

150. ANTI-CONCURRENT CAUSATION
CLAUSES AND HURRICANE RELIEF: WAS IT
WIND OR WATER?

19-JAN S.C. Law. 18, 21

Hurricane Katrina, declared the costliest hurricane
in American history, destroyed approximately
275,000 homes, caused total economic losses in
excess of $100 billion and has...

151. CAUSATION IN INSURANCE LAW
48 S. Tex. L. Rev. 305, 425

I. Introduction. 306 A. Tort vs. Insurance Causation.
308 B. The Problem. 310 C. Terminology. 312 II.
Causation Rules. 314 Ill. Traditional Rule. 315 A.
Traditional Rule...

152. ADVERTISING INJURY COVERAGE: AN
OVERVIEW
65 S. Cal. L. Rev. 919, 956

Both insurance and advertising are pervasive
elements of modern life. Businesses of every size
and variety must advertise their goods and services
in order to compete in the...

153. CONCURRENT CAUSATION versus
EFFICIENT PROXIMATE CAUSE IN FIRST-
PARTY PROPERTY INSURANCE COVERAGE
ANALYSIS

36-WTR Brief 32, 43

Insurance coverage questions are not always

cut and dried. In fact, those first-party property
insurance claims that are litigated or challenged by
insureds are usually quite...
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Treatment

Howell v. State Farm Fire & Casualty Co.

Title

154. THIRD-PARTY LIABILITY POLICIES: THE
CONCURRENT CAUSATION DOCTRINE AND
POLLUTION EXCLUSIONS

24-SPG Brief 20 , 24+

In most states, when an insured risk and an
excluded risk concurrently cause a loss, and the
insured cause was independent of any excluded
cause, a third-party liability policy...

155. PERSPECTIVES ON SUBSIDENCE
EXCLUSIONS AND THE ROLE OF
CONCURRENT CAUSATION IN EARTH
MOVEMENT CASES

37 Tort & Ins. L.J. 949, 969

An insurance policy is a contract that governs the
policyholder's and the insurer's respective rights,
duties, and obligations. In theory, the contract can
be written to contain...

156. CONTEMPORARY CALIFORNIA
ENVIRONMENTAL PROPERTY INSURANCE
LAW ISSUES

27 Tort & Ins. L.J. 638, 664+

Environmental insurance law in the united
States has as its genesis a complex federal and
state regulatory scheme for the restoration of
environmental quality. The regulatory...

157. PROPERTY INSURANCE LAW: 1990-1991
DEVELOPMENTS
27 Tort & Ins. L.J. 404 , 417+

This article reviews developments during the
1990-991 period in five areas of property insurance
law: (1) "bad faith" litigation; (II) asbestos clean-up/
contamination; (l1l) suit...

158. PROPERTY INSURANCE LAW: 1989-1990
DEVELOPMENTS
26 Tort & Ins. L.J. 378, 388+

This survey focuses on four areas of development
in 1989-90: (1) "bad faith" litigation, including
developments in states that have recently
recognized bad faith liability and...

159. CAUSATION, THE FLOOD EXCLUSION,
AND KATRINA
41 Tort Trial & Ins. Prac. L.J. 901 , 942+

Check your policy to see if there are exclusions.
[Policies] won't cover flood damage. For that, you
need separate insurance under NFIP. People
should be careful about the...

160. MOLD: ANOTHER FOUR-LETTER WORD
EVERY COVERAGE ATTORNEY NEEDS TO
KNOW

38 Tort Trial & Ins. Prac. L.J. 15, 15+

"Cause": Something that produces an effect, result,
or consequence. [T]he causation inquiry stops at
the efficient physical cause of the loss; it does not
trace events back to...
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Howell v. State Farm Fire & Casualty Co.
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161. ANTI-CONCURRENT CAUSATION
CLAUSES IN INSURANCE CONTRACTS: THE
STATE OF THE LAW IN 2017

19 Transactions: Tenn. J. Bus. L. 21, 43

Few aspects of insurance law are more provocative
than the anti-concurrent causation clauses
("ACCs"). In circumstances where an insured
suffers a loss concurrently caused by...

162. LANDSLIDE PERIL AND HOMEOWNERS'
INSURANCE IN CALIFORNIA
40 UCLA L. Rev. 1145, 1178+

Malibu: where the slide meets the tide. In the
spring of 1988 the pending Malibu Big Rock Mesa
landslide trial seemed destined to make civil
litigation history. Over 275 lawyers...

163. WASHINGTON'S JUDICIAL INVALIDATION
OF UNAMBIGUOUS EXCLUSION CLAUSES IN
MULTIPLE CAUSATION INSURANCE CASES

67 Wash. L. Rev. 215, 234+

Abstract: The Washington Supreme Court has
restricted the use of unambiguous exclusion
clauses that limit homeowners' insurance coverage
in multiple causation cases. This Comment...

164. THE EMPIRE STRIKES BACK: THE
INSURANCE INDUSTRY BATTLES TOXIC MOLD
33 Wm. Mitchell L. Rev. 1527 , 1549+

I. Introduction: It's Here, It's There, It's Everywhere.

1528 1. The Hidden Villain. 1529 A. Biblical Origins.

1529 B. A Little Science. 1530 1. It's the Toxins,
Stupid....

165. RECENT ISSUES IN PROPERTY
COVERAGE
34 Wm. Mitchell L. Rev. 177 , 244+

I. Introduction. 178 Il. Interpreting Policy Language.
178 111. Property Insurance. 186 A. Builder's Risk
Insurance. 187 B. Insurable Interest. 188 C. Direct
Physical Loss or...

166. Anti-Concurrent Cause Language in
Homeowners Insurance Policy Declared
Unenforceable under Arizona LawClause Found
to Be Inconsistent with Arizona's Standard

Fire Insurance PolicyStankova v. Metropolitan
Property & Casualty Insurance Co., F.3d , 2015
WL 3429395 (9th Cir. [Ariz.] May 29, 2015)

A homeowners policy's anti-concurrent causation
provision was inconsistent with Arizona's standard
fire insurance policy and thus unenforceable.
Triable issues of fact existed as...
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Howell v. State Farm Fire & Casualty Co.

Treatment

Title

167. California Court Rejects Property 2016
Insurer's Attempt to Contract Out of Efficient
Proximate Cause Rulelnsurer Must Prove

Excluded Peril Was Efficient Proximate Cause

of LossVardanyan v. AMCO Insurance Co., 243
Cal.App.4th 779, 197 Cal.Rptr.3d 195 (5th Dist.

2015)

A property insurance policy's coverage for
"collapse" of a building or any part of a building
"caused only by one or more of the following"
specified perils violates California...

168. California Court Rejects Property Insurer's 2016
Attempt to Contract Out of Efficient Proximate
Cause Rule

A property insurance policy's coverage for
"collapse" of a building or any part of a building
"caused only by one or more of the following"
specified perils violates California...

169. P 43,960 BRIAN REID, PLAINTIFF- 2010
APPELLANT V GOOGLE, INC, DEFENDANT-
RESPONDENT.

Employment Practices Guide

170. California Court Rejects Property 2016
Insurer's Attempt to Contract Out of Efficient
Proximate Cause Rulelnsurer Must Prove

Excluded Peril Was Efficient Proximate Cause

of LossVardanyan v. AMCO Insurance Co., 243
Cal.App.4th 779, 197 Cal.Rptr.3d 195 (5th Dist.

2015)

A property insurance policy's coverage for
"collapse" of a building or any part of a building
"caused only by one or more of the following"
specified perils violates California...

171. P 1452 MAGDA STANKOVA; VICTOR 2015
NIKOLAEV, PLAINTIFFS-APPELLANTS V.
METROPOLITAN PROPERTY AND CASUALTY
INSURANCE COMPANY, A FOREIGN
CORPORATION, DEFENDANT-APPELLEE.
Insurance Law Reports: Personal and Commercial
Liability

Magda STANKOVA, Victor Nikolaev, Plaintiffs-
Appellants v. METROPOLITAN PROPERTY AND
CASUALTY INSURANCE COMPANY, a foreign
corporation, Defendant-Appellee. [ § 1452]. U.S.
Court of...

172. P 1395 MAGDA STANKOVA, ET 2012
AL., PLAINTIFFS, V. METROPOLITAN
PROPERTY AND CASUALTY INSURANCE CO.,
DEFENDANT.

Insurance Law Reports: Personal and Commercial
Liability

Magda STANKOVA, et al., Plaintiffs, v.
METROPOLITAN PROPERTY and CASUALTY
INSURANCE CO., Defendant. [ 1 1395]. U.S.
District Court, D. Arizona. CIV. 12-8016-PCT-PGR.
October 17,...
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Howell v. State Farm Fire & Casualty Co.

Treatment

Title Date Type
173. P 64,013 INDIAN HARVEST 2005 Other
SPECIALTIFOODS, INC., PLAINTIFF, V. Secondary
WESTCHESTER FIRE INSURANCE COMPANY, Source
DEFENDANT.
Insurance Law Reports: Personal and Commercial
Liability

INDIAN HARVEST SPECIALTIFOODS, INC.,

Plaintiff, v. WESTCHESTER FIRE INSURANCE
COMPANY, Defendant. [ 1 64,013]. U.S. District
Court, E.D. California. No. CIV. S-04-1055 FCD/

KIM ....

174. P 9674 WESTERN NATIONAL MUTUAL 2002 Other
INSURANCE COMPANY, PLAINTIFF- Secondary
APPELLANT V. UNIVERSITY OF NORTH Source

DAKOTA, DEFENDANT-APPELLEE.

Insurance Law Reports: Personal and Commercial
Liability

Western National Mutual Insurance Company,
Plaintiff-Appellant v. University of North Dakota,
Defendant-Appellee. [ 1 9674]. Supreme Court of
North Dakota. No. 20010118 . Filed...

175. DEFECTIVE CONSTRUCTION 2016 Other

Hot Rods, LLC v. Northrop Grumman Systems gﬁﬁ?:: ary
Corporation, 242 Cal. App. 4th 1166, 196 Cal. Rptr.

3d 53 (4th Dist. 2015) For a summary of this case

see CONTRACTS. >> See Miller &...

176. P 43,960 BRIAN REID, PLAINTIFF- 2010 Other
APPELLANT V GOOGLE, INC, DEFENDANT- Secondary
RESPONDENT. Source
Labor & Employment Law

Brian Reid, Plaintiff-Appellant v Google, Inc,

Defendant-Respondent. 93 EPD { 43,960.

California Supreme Court. No S158965. August 5,

2010. (50 Cal.4th 512, 235 P.3d 988, 113...

177. P 61,041 BRIAN REID, PLAINTIFF AND 2010 Other
APPELLANT V GOOGLE, INC, DEFENDANT AND Secondary
RESPONDENT. Source
Labor & Employment Law

Brian Reid, Plaintiff and Appellant v Google, Inc,

Defendant and Respondent. 160 LC § 61,041.

Supreme Court of California. No S158965. August

5, 2010. (50 Cal. 4th 512; 235 P.3d...

178. P 175,631 BRIAN REID, PLAINTIFF AND 2010 Other
APPELLANT, V. GOOGLE, INC., DEFENDANT Secondary
AND RESPONDENT. Source
Labor & Employment Law

BRIAN REID, Plaintiff and Appellant, v.

GOOGLE, INC., Defendant and Respondent.

S158965Supreme Court of California Filed August

5, 2010 Appeal from the Superior Court of Santa...

179. P 57,538 CARRETHA WALKER, PLAINTIFF- 1992 Other
APPELLANT V. BLUE CROSS CALIFORNIA, Secondary
DEFENDANT-RESPONDENT. Source

Labor & Employment Law

Carretha Walker, Plaintiff-Appellant v. Blue Cross
California, Defendant-Respondent. 126 LC
57,538. Court of Appeal of California, First District.
No. A052482. March 18, 1992,4...
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Labor & Employment Law

6 Cal.Rptr.2d 184 CARRETHA WALKER, Plaintiff
and Appellant, v. BLUE CROSS OF CALIFORNIA,
Defendant and Respondent. WALKER v. BLUE
CROSS OF CALIFORNIA, 4 Cal.App.4th 985
(1992)...
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